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i ~ m i  tlic thllo\\ing papcrs nnmhered I to% read on thesc motions for su117111ary iudciiieill;; Notice of 
\,lotion 01-ilir LO Show Cause d supporting papers 1 - I O  ; Notice of Cross Motion and supporting 
Jxlpclh : Answering Affidavits and supporting papers 1 1 - 39 ; Replying Affidavits and supporting 
p;Ipcl?- 40 - 4 I : Otl1er --: (; ) it is, 

ORDERED that  thc motion by the defendant Town of Brookhaven for an order granting 
~ i t m m a i - ~  iitlgmcnt i n  its favor and the motion by the defendants Stephen Devito and Bone1 
C’ontr‘ac:ting f k w  wniiii;try judgment are determined as follows. 

-1 h i 5  I\ an action to rccovcr damages for personal iiijuries allegedly sustained by the 
plainti1’1’ Krystal Ilereciita as a result of a motor vehicle accident that occurred at the intersection 
of 1 3 ~ :  1 C Y  I’kiiii Road and Carver Boulevard in the Town of Brookhaven. The plaintiff was 
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attempti 12 to mal\e ;I tui-n iroiii Carver Boulevard onto Beaver Dam Road when she colljded 
with ;I t i - t iC*I \  opcratcd by the defeiidant Stephen Devito and owned by tlie defendant I3onel 
C‘ontixctiiig C arbel- Bo~devard IS controlled by a stop sign at the intersection while ]Beaver Dam 
Road lis, I I O  tral’t’c control device. The plaintiff had no recollection of the accident while Devito 
tcsti tied that tlic p1aiiitif‘~procceded into the intersection without stopping. The plaiiitiff alleges 
t h a t  I)c\ ito n ;is negligent i n  causing the accident and that the defendant Town of Brookhaven 
\ \ ;I \  iicgligeiit i n  tiiiling to proiride an adequate traffjc control device and in failing to trim foliage 
at the iiiLcrs.xtion. The defendants now move for summary judgment in  their favor. 

\ dl I \  cr u 110 fails to yield the right of way at a stop sign controlling traffic is i n  violation 
01’ Vehic*Ic a n d  Traflic Law $ 1 142(a) and is negligent as a matter of law (see, Laiizo s Lucclzese, 
35  AD3d 6-72 [ 2d Dept 20061; Liibitz v ViZhige oj’ScarsrZale, 3 1 AD3d 61 8 [2d Depl 20061; 
Ablr i i i  I* , l4i:tdi, 12 AD3d 430 [2d Dept 20041). A driver who lias tlie right of way is entitled to 
anticipate tha t  thc othci motorist will obey the traffic law requiring hiin or her to yield (see, 
i k i i i o  1’ Liie.clicsc> s i i p u :  Plait v Cl/olmnii, 29 AD3d 663 [2d Dept 20061; Rossnizi v Raiza, 8 
ilI)3tl 5-1s 12J Dcpt 2004]). 

1c1.c. I)c\ ito and E3onel made a prima facie showing of their entitlement to suniniary 
jticipic i t  b) cienionstrating that the plaintiff failed to yield tlie right of way at the intersection 
( \CY>, Lili i io 19 Lucclicse~, s i p - u ;  Luhiiz s Village of Scamdale, supra; Friedberg v C‘itiwide Auto 
Lms i i i y ,  22 AD3d 522 [2d Dept 20051; Borzgiovi v Hoffiiznn, 18 AD3d 686 [2d Dept 20051; 
.VIch‘crrriar.ci v Fi.v/zliowitz, 1 8 AD3d 72 1 (2d Dept 20051). In opposition, the plaiiitift7s assertions 
t h a t  De, rto I\ as speeding and failed to take evasive action to avoid the accident were speculative 
‘ind unLiipiwi-tcd by any evidcnce (see, lshlck v Grcziizaii, 12 AD3d 409 [2d Dept 201041; 
WclV(i/iiririi I’ Fislikowitz, s i q m i ) .  The plaintiff also contends that Devito and Bonel were 
iicgl igcni bct.ause tlie truck \+ab issued traffic sii1iinioiises for being overloaded with an expired 
permit 1 I C I ~  ever, Ilierc is no evidence that these alleged violations were a proximale cause of 
the ‘ICC c!cn1 4ccordingly, the motion by Devito and Bonel for summary judgment is granted. 

\2.1tli respect to tlie Town, it is well settled that a governmental body niay be liable for a 
ti-a t’lic ~)laiiiirng decision only when its study is plainly inadequate or there is iio reaisonable basis 
t h y  i t \  1)laii ( .4ffZcck v Biicklcy, 96 NY2d 553; Frieiliiinrz v State of New York, ti7 NY2d 271; 
II  c i s 5  I ’  FO~L‘,  7 NY2d 579). Here, the Town submits an affidavit from Lynn Weyanit, the 
Directt 1’ of’ Traffic Safety, u 110 asserts that the Town reviewed the intersection at least twice 
bet\\~ecri 1007 and 2000. The Town sent traffic technicians to tlie site who analyzed data 
I egai dilly the i oluiiic or  traffic and number of accidents and concluded that a11 way traf’fllc 
conti-ol at thc intersection was no1 warranted. Thus, the Town made a prima facie showing of its 
cntitlciiiciil to sLuiiniary -jr.idgiiient. I n  opposition, tlie plaintiff failed to submit any evidence 
ctcmonstrautig that the planning decision was made without ai1 adequate study (see, Affleck v 
Jbiich-ky. > i i p i u ,  Brilir. v State o jNew York, 295 AD2d 462 [2d Dept 20021; McCnbe v Town of 
Br.ookhcrwn. 289 AD2d 54 1 [2d Dept 200 11). Finally, the plaintiffs contention that the Town 
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I,iileci to ii‘iiii foliage at the intersection is insufficient to raise a triable issue of fact as there is no 
widciiu: that thc foliagc was a proximate ca~ise of the accident (see Martinez s Colin@ of 
Si!fjolX. 17 41)3d 643 [2d Dept 20051; Siizski s Stcite of New Yurk, 2 AD3d 5 I7 [Zd Dept 
200? I ) .  

,\ccoi-diiigIy, the ii1otioii by the Town for summary judgment is granted and Ihe 
coIll~’la1 11 I!, tllsllllsscd. 

/ I it:- 
J.S.C. 

r C  
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