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INDEX No. 01-321 1 
CAL. No. 04-02765-MM 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

P R E S l y  N T: 

Hon.  ROBERT W. DOYLE 
lustice of the Supreme Court 

X 
: SHIRLEI‘  JACKSON, as Administratrix of the 

Estate o1’C‘I’iRL JACKSON, deceased, and 
S 1-1 1 K L E 1 .I .4 C K S ON, i n d i vi dual 1 y , 

Plaintiffs, : 

- against - 

\YAI’NE M’ALI’ZEII, M.D., Z E L K  FRISCHER, 
M.D., AIIGIJSTO HSIA, M.D., HUI YE, M.D., 
I’FL>IIKICO IXICTOR, M.D., MICHAEL 

’~’1.13. and I>,ZRR.EN S. KAUFMAN, M.D., 

: 

OSJ-IONSKY, M.D. alida MICHAEL OSTRONSKY, : 

MOTION DATE 5/3 1/06 (#006) 

(#009) 
4/2 1/06 (#007.008) 

ADJ. DATE 12/5/06 
Mot. Seq. # 006 - MD 

# 007 - XMG 
# 008 - MG 
# 009 - MG; CASEDISP 

HARRIET A. GILLIAM, ESQ. 
Attorney for Plaintiffs 
71 1 Union Avenue, P.O. Box 1485 
Riverhead, New York 11901 

FUREY FUREY LEVERAGE MANZIONE 
WILLIAMS & DARLINGTON, P.C. 
Attys for Defts Waltzer, Frischer & Kaufman 
600 Front Street 
Hempstead, New York 11550 

ELIOT SPITZER, ESQ. 
New York State Attorney General 
By: Daniel Chu, Esq. 
Atty for Defts Hsia, Ye, Doctor & Oshonsky 
120 Broadway, 23rd Floor 
New York, New York 10271 

Defendants. : 
X 

Upon ihe 1111 lowing papers nLinibercd I to 60 read on these motions and cross motion for summary iudgment 
‘ind to ”so or&:.” a stipulation of discontinuance; Notice of Motion/ Order to Show Cause and supporting papers 1-5; 6-21; 
22-20 : Notice of  Cross Motion and supporting papers 34 - 56 

-m&m) i t  is. 

30 - 33 ; Answering Affidavits and supporting papers 
-; Rcplying i\flid;i\ its and supporting papers 57 - 60 ; Other ; (-- 

ORDERED that the motion (#006) by defendants Michael Ostrovsky, M.D. s/li/a Michael 
C Mionsky. N .I). and Michael Ostronsky, M.D., August0 Hsia, M.D., Federico Doctor, M.D. and Hui 
\.‘e. M .D. fhr ;in 01 der pursuant to CPLR 32 17 granting and “So Ordering” the discontinuance of the 
i n s t a n t  nctioi Lvith pre-judice as against them is denied as academic; and it is further 
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ORDERED that thc: cross motion (#007) by defendants Wayne Waltzer, M.D. and Zelik 
Frischcr, M.D. I’or suiiimary judgment pursuant to CPLR 3212 dismissing the action as against them is 
granted: and i t  IS liirther 

ORDERED that tlie motion (#008) by defendants Augusto Hsia, M.D., Hui Ye, .M.D., Federico 
Doctor, M.D. and Michael Ostrovsky, M.D., s/h/a Michael Ostronsky and Michael Oshonsky, for 
sumniary judgment pursuant to CPLR 32 12 dismissing the action as against them is granted; and it is 
ti I rt I1 c I’ 

0RL)ERE’D that the iiiotioii (#009) by defendant Darren S. Kaufnian, M.D. for siuniinary 
iudgment pui-su;iiit to CPLR 32 12 dismissing tlie action as against him is granted. 

1 n this niedical nialpractice action, plaintiff, Shirley Jackson, as Administratrix of the Estate of 
c’arl Jackson, dcceased, and individually, alleges that defendants departed from accepted standards of 
iiiedical car(: in  the treatment of plaintitfs decedent while a patient at non-party Stony Brook University 
Hospital t’rom Fcbruary I O ,  1999 through February 23, 1999, the date of his death and also alleges a 
del-ivativc c.iiisc of’ action. The record reveals that decedent (hereinafter referred to as “the patient”) was 
sut’fering ti’cim end stage renal disease, high blood pressure and obesity and was admitted for the purpose 
of undcrgoiiig elective living rclated donor kidney transplant surgery. 

The paticlit was evaluated by defendant, Darreii S. Kaufman, a nephrologist on February 10. 
’The surgery M 215 perikrmed on February 11, 1999 by defendant, Wayne Waltzer, M.D., which was 
I-cportcd to 1)c LV ithout complication. Defendant Zelik Frischer, M.D. inserted a catheter into the 
patient’s bl,iddcr during surgery. Defendant Hui Ye attended to the donor kidney as the perfusionkt 
prior to  the :,iirgery. I t  is not disputed that defendant Waltzer was tlie attending physician responsible 
for the patient’s caw.  Defendants Augusto Hsia, M.D., Hui Ye, M.D., Federico Doctor, M.D. and 
Michael OstroL sky, M.D. mere fellows and residents assigned to the renal transplantation service who 
assisted dcl\.ndan ts Waltzer aiid Frischer in tlie patient’s post-operative care. The record reveals that 
t n  c l \  c days po\~-operatively the patient went into cardio/pulnionary arrest and expired. The autopsy 
report revea s tliai tlie transplanted kidney’s renal artery was unattached to the patient’s external iliac 
‘litcry which showed sutures where the renal artery had previously been attached. Autopsy findings 
L V C I - ~  consistelit with dehiscence of the renal artery anastomosis (transplant kidney) and left lower 
quadrant heinorrliage. Before the court are two motions and a cross motion for summary judgment and 
J mot I on t o  ( i i sicon t i iiuc the action. 

Procediira Ily, by order dated April 18, 2006 (Doyle, J.), the Court granted an order to show cause 
b] plaintiftls prior attorney to be relieved as counsel and stayed the action for sixty days for the plaintiff 
to retain neu coiiiisel. I n  addition, tlie pending motions and cross motion were denied with leave to 
I enew upon [lie er.piration of the stay. The court now determines tlie motions aiid cross motion after 
s a  era1 adjoiii-iinicnts wei-c granted to plaintiffs new counsel. 

I n  tho bil I o f  particulars, plaintiff alleges that defendants departed from accepted !standards of 
medical cart by their failure to treat, exaniine.and diagnose the patient’s condition prior lo his death; 
tiii lure to order the proper diagnostic tests; failure to exercise the requisite degree of knowledge, skill 
and diligence: failure to appreciate tlie risks of proceeding with surgery in light of the patient’s physical 
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condition: failure to employ proper and adequate surgical techniques; failure to recognize signs and 
hymptoiiis <,f‘coiiiplicatioii~; which occurred; failure to maintain proper medical records; and failure to 
institute t i n  ely siirgery and other therapeutic measures to treat the patient’s deteriorating condition. 

‘The rcquisite elements of proof in a medical malpractice case are ( I )  a deviation or departure 
from accepted prxtice, and (2) evidence that such departure was a proximate cause of iiijury or damage 
(Arrislcr v L’ei-rilli, 1 19 AD2d 786, 501 NYS2d 41 1 [ 19861; De Stefan0 v Immermart, 188 AD2d 448, 
59 1 NYS2d 47 [ 19921). The issue of the duty owed as between physicians, and, ultimately, to the 
patient, is a question of law (Liytoii by Liptoii v Kaye, 214 AD2d 3 19, 624 NYS2d 590 [ 19951, reh den, 
s ~ i h  uoni 191)5 NY App Div LEXIS 8590). The proponent of a summary judgment motion must make a 
prima facie showing of entitlement to judgment as a matter of law, tendering sufficient evidence to 
clciiioiistratc, die absence of any material issues of fact (Winegrad v N.Y. Univ. Med. Ctr., 64 NY2d 851, 
953,487 N’r’S2d 3 16 [ 19851; Ziickermaiz v New York, 49 NY2d 557, 562,427 NYS2d .595 [1980], reh 
clc17. 3 N17Li  94 I ; Sillrnari v Twiitietli Ceritury-Fox Film Corp., 3 NY2d 395, 404, 165 NYS2d 498 
11057], / * ( , / I  dciz 3 NY2d 941). 

Once this showing lias been made, however, the burden shifts to the party opposing the motion 
for summay: j u d p e i i t  to produce evidentiary proof in admissible form sufficient to establish the 
euistencc of material issues of fact which require a trial of the action (Zuckerniaiz v New York, supra). 
i n  a medica. malpractice action, a plaintiff, in opposition to a defendant physician’s sumiiiary judgment 
inotioii. iiiu:,t submit evidentiary facts or materials to rebut the prima facie showing by defendant 
physician that lie \\as not negligent in treating plaintiff so as to demonstrate the existencle of a triable 
I ~ S L I ~  of’ Eict (Fileccia v Massapequa Geii. Hosp., 63 NY2d 639,479 NYS2d 520 [1984]; Neuman v 
Greeristeirr. 99 AD2d 1018. 473 NYS2d 806 [1984]; Buorzagzirio v Drago, 65 AD2d 830,409 NYS2d 
835 [ 19781, 119 rlciire~r‘46 NK2d 708 [ 19791, lv denied 57 NY2d 609 [1982]). 

Defendants Hsia, Ye, Doctor and Ostrovsky move for summary judgment and for an order 
discontinuiny the action as against them. The court notes that plaintiffs prior attorney executed a 
\tiplation discontinuing the action as against them, however, plaintiffs new counsel affirms that 
plaintiff a c  iiiiavdare of this act by the prior attorney and opposes both motions. The Court will first 
determine thc mol ion for summary judgment. In support, defendants submit, among other things, the 
pleadings, b 11 I of particulars; copies of their examination before trial transcripts and thosle of defendants 
\Valt/er and l+ risclier; and tlie affirmation of their expert, Thomas Diflo, M.D. Defendants Waltzer and 
Frischer ci-ow-nio\ e for suniiiiary judgment and rely upon the above subinissioiis (see, Alvarez v 
I’rospect Hosp.,  68 NY2d 320, 508 NYS2d 923 [1986]). 

Dcfcntlant Hsia testified to the effect that in 1999 lie was a renal transplant fellow during Mr. 
.lachson’s admission. On February 10, he advised the patient of the risks of surgery and witnessed his 
signature. l lc  stated that on February 11, he wrote an operative note, which is routine for the fellows to 
do, and later Dr. Waltzcr dictated an extensive summary. He also stated that he saw the patient during 
his post-operati\ e course and wrote in the progress notes. On February 23, he observed that the patient 
wa!, doing M ell i n  the early morning, however, the patient became unresponsive at 12:55 p.m. and 
cardiac reswcitati on was initiated. Defendant Hsia ordered medications during the resuscitation effort 
and w rotc a tieath summary in the progress notes. 
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Dcfciidani Ostrovsky testified to the effect that he was a clinical fellow in the Department of 
I’1-ansplant,?tion in 1999 during decedent’s stay in Stony Brook. He stated that his responsibility was to 
Ihllo\v orde*-h ofthe attending physicians, work in the clinic and take care of patients on the floor. He 
ewiiined 17;ltleIit’j. checked laboratory results and reported findings to the attending physician. 

Ikfcndan t Doctor ttstified to the effect that he was a resident in the transplant department in 
I clW and assisted defendant Waltzer in Mr. Jackson’s surgery. He stated that he assessed the patient’s 
\tatus, ordci ed lab tests, recorded volumes accumulated by the patient, and discussed his, findings with 
def’cndant V;:iIt/er, the attending physician, who approved, rejected or modified all ordeirs. 

Lkfindani. Waltzer testified to the effect that is been Board Certified in urology aind has 
performed h idncq transplants lbr the past twenty years. He states that on February 10, 1999 he advised 
the patient o f  the risks of surgcry including infection, rejection, hemorrhage, side effects of 
iniiii~inos~~p x-ession treatment, greater risks for coniplications because of obesity, wound infection and 
dehiscence. deep \ enous thi-onibosis, pulmonary embolism, and graft failure. The patient understood, 
accepted an3 agrced to proceed with the planned surgery. On February 11, 1999, he performed the 
hurgei-y. 1 I C  statcd that all orders were written by the residents under his direction and were first 
ciisciisseci \\fit11 hiiii.  Ile stated that lie was on vacation fioni February 13 to February 22. however, the 
nephrolopq bittending and the transplant team saw tlie patient every day. In addition, defendant Frischer 
\:in the pati -tit o i l  roands. 

lipon his return from vacation on February 22, defendant Waltzer noticed a small separation in 
tlie middle cl‘the surgical wound with some drainage. On February 23 the patient was unresponsive and 
;i code b a s  called to resuscitate the patient. He read the autopsy report into the record and stated that 
dehiscence o f  tlie renal arteiy was a known possible risk of transplant surgery in 1999, hlowever, he did 
tiot knon hcti the  patient died. He stated that until the time the patient was unresponsive, there was no 
cvidence of I-cjection 01- i n f ~ t i o n .  He stated that defendant Ye played no role in the actual transplant 
procediu-c. I C  stated that defendant Hsia assisted in surgery by holding retractors. Defendant Doctor 
‘ihsistccl in  s irgery but did not make incisions or sutures. He stated that defendant Ostrovsky did not 
participate in tlie :;urgery. I n  addition, he stated that none of these physicians played any role in 
determining that  the traiisplant surgery was appropriate in this case. There was no evidence that any of 
the resident. or fellows failed to follow any direction or instruction defendant Waltzer gave them in 
c.onnectioii i t  it11 the patient’s carc. 

Delt-titiant Frischer, also an attending physician, testified to the effect that his part of the surgery 
\L;IS t o  place ;i tube into the patient’s bladder, He stated that lie was the attending physician in the 
transplant dcpartment who covered the patient while defendant Waltzer was on vacation. He saw the 
paticnt scb era1 tinies a day on rounds and made physical assessments, checked the lab tests and checked 
the patient’s wo~tiid and tubes. Hc noted that the lab tests showed that the donor kidney Ihad good 
perfusion and was working well from February 13 through February 22, the last day that he saw the 
patient. Dr. Frisclicr stated that he did not know why the patient died. 

Dr I ) i  tlo avers that lie IS Board Certified in General Surgery and Surgical Critical Care and is 
~ h c  Director of Renal Transplants at New York University Medical Center. He states that he is 
e\perieiiced i 11 t h c  supervision and training of residents and fellows. He states pursuant to custom and 
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practice a t  teaching hospitals in the New York metropolitan area that while a resident or clinical fellow 
m a y  assist i n  the care and/or work-up of a patient, the medical management remains the responsibility of 
tlic attending physician. He opines that at no time during tlie transplant surgery did defendants make 
decisions conccrning surgical procedure. The patient’s chart and deposition testimonies establish 
resolutely t h a t  defendants always worked under the direct supervision of the attending physicians, 
LVLI 1 I L C ~  ii 11 C I  I *. 1.1 5 c 11 e r . 

Me 1iirtlier op~ncs that defendant Waltzer performed the kidney transplant surger,y on the patient 
.ind did not conteniplate any assistance from any other physicians for the procedure. Co-defendant 
FI 1.sc1ie1 II.;LS not i n \  olved with the vascular anastomosis and only performed the placenlent of a tube in 
t lie bladder during the surgical procedure. He states that defendant Frischer provided post-operative 
care and tre.itnieiit as an attending physician from February 13 to 22, when defendant Waltzer was out 
of t on  11. Ht: statchs that tliere is no proof in the record establishing that the patient died fi-om arterial 
madoniotic dehi’jcelice and related internal bleeding, as opposed to a cardiac arrythmia, which would 
ha\ e buen irnrclalcd to any dehiscence. 

k u r t  ic‘r, he avers that there is no proof that the dehiscence took place prior to, rather than during, 
ilic p~st-car~liac 2 rrcst code and resuscitation procedures. Those procedures, which would have 
in\ olkcd. ai iiong other things, aggressive chest compressions, could well have caused the dehiscence. 
‘Thus there is no proof i n  the record that the patient died from arterial anastomotic dehiscence and 
internal blecding. tlie cause of death alleged by plaintiff in this lawsuit. He opines that the treatment 
rendered by defendants was at all times relevant hereto, within the standard of care and that the 
delkndants did not commit any departures from good and acceptcd practice. There was motliing that 
def’cndant~ did or did not do that was a proximate cause of the patient’s death or other injuries alleged by 
tlie plainti fl’ i i i  the bill of particulars. With these submissions, defendants have established, prima facie, 
their entitlenient 1 0  judgnient as a matter of law (see, Afvarez v Prospect Hosp., s z p ~ ~ ) .  

Defc ndani Kaufhian, in support of his motion for summary judgment, submits, among other 
things, ;I copy of his examination before trial testimony and the affidavit of Steven W. Rucker, M.D. 
Ikfendant kaufii-ian testiiied to tlie effect that lie is Board Certified in nephrology and internal medicine 
and is an Associate Professor of clinical medicine at Stony Brook. On February 10, 1999, a request for 
;i consultation mas made to his department by tlie transplant service to assess the patient’s need for 
dialysis. A -outinc cardiogram was found to be abnorma! and the patient was seen by a cardiologist 
p r io r  to s~irgei.~’. Aliei- surgery, Kaufnian and a nephrology fellow saw the patient daily. They checked 
thc lab tcsts u hicli were ordered by the primary transplant service and evaluated the patileiit’s status to 
makc sure na coniplications related to the patient’s kidney disease arose. He stated that he deferred 
checking tlic surgical wound to the surgeons. After February 15, his participation in the consultative 
\enrice elap:;ed arid was assumed by another nephrology attending physician. 

Di-. Kucher avers that lie is licensed to practice in New York and is Board Certified in internal 
medicine an3 nephrology. IHe states with a reasonable degree of medical certainty that the care and 
weatmen t of the patient by clcfcndant Kaufnian was in accord with good and accepted standards of 
practice and plaintiff‘s allegations against Kaufnian are without merit. He states that Kaufman was not 
prescnl at tli,: sur~!cry. Post-operatively Kaufman saw the patient with a nephrology resident on 
1-ebruary 12 13, 14 and 15. According the chart, the patient’s medical condition and kidney function 
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bteadily iml)ro\ed as expected. I t  is his opinion that the monitoring and management of the renal 
function po ,topeixtively by Kaufnian was completely appropriate. In addition it is his expert opinion 
I hat  during iis Iiospitaltzation, there was no evidence that the patient was experiencing any internal 
bleeding. ac lite renal failure, postoperative infection or rejection of the donor kidney. N o  alleged 
&par-turc t7.i Kaufiiian was tlie cause of the patient' s death. None of tlie departures alleged by the 
plaintiff i n  her €3111 of Particulars were a proximate cause of the sudden, unfortunate death of this 
patient. \Vi th tliese submissions, defendant Kaufnian has demonstrated his p r i m  facie entitlement to 
I iidgmciit a. ;i i i ia ttei- of law (sec, Alvaradu v Prospect Hospital, supra). 

I n  opposition. plainIiff's counsel affirms that there is no opposition to the motion by defendant 
) 'e.  ~\ccorcI ingly, summary judgment is awarded to defendant Ye. In opposition to the iiiotions and 
ci-oss niotioii. plaintiff submits the affirmation of counsel and the affidavit by John Daller, M.D. 
Initially, coi  itiscll's afiirmation wIiic1i states that defendants, Hsai, Doctor and Ostrovsky independently 
wrote order:; i n  h e  patient's, chart and acted independently of the attendings is rejected by the Court as 
iiot probatib c. l'liese opinions and conclusions are not supported by, corroborated by or referenced to 
any medical expert. Neither is plaintiffs' attorney qualified to render medical opinions (see, Arrizstrorzg v 
IVulfk, 133 4D:!cl 957, 520 NYS2d 466 [ 19871). 

DI I h I  I C I  a\ ers thar he is licensed to practice medicine in the State of New York and other 
\lates. I le I C ,  E3oa1-cl Certified in General Surgery with added qualifications in Surgical Critical Care and 
I S  a 1)iploin;ite of the National Board of Medical Examiners. He is also an Associate Professor of 
SLII-gery a t  7 ciiiplc University Collcge of Medicine in the Renal Transplant Program. He also states that 
lie 1 4  eipericiicecl i n  the supervision and training of resident physicians and fellows. Altlhough he opines 
[ h a t  the patiwt died of hemorrhage from the dehiscence of the arterial anastomosis he gives no opinion 
;IS to h o ~  deft-iiclants Hsia, Doctor or Ostrovsky departed from accepted standards of medical care in the 
patient's treatment. I n  any event, since the evidence demolistrates that the hospital residents and clinical 
t'cllows Ii'ici no contact with the patient except while they were under, and thus bound by, the direct 
supen ision o E  tlic ir attenditig physicians, no rational trier of fact could find that the hospital residents' 
,ind fi-llons' 'ict>, 01 ILilLiies to act wcre a proximate cause of the patient's injuries and therefore, 
summary ludgiiieiit is awarded to defendants Hsai, Doctor and Ostrovsky (see, Srnitlz v Vosbiirgh, 176 
AD2d 250,  574 NYS2d 73 [ 19911, h i  den 79 NY2d 757 [1992]). Therefore the motion for an order 
Jiscoiitinuing the action is denied as acadeniic. 

D r .  L > a l l c ~  disagrees with Dr. Diflo regarding the cause of death and opines that there most likely 
\L ould l i a ~  e heeii ,jo11ie ongoing process internally that would result in the total dehiscence that was 
lound at the autopsy. He concedes, however, that it is unlikely that the interrupted proleiie stitches 
placed by defcndmt Waltzer a1 the anastomotic site would all fail at once, 12 days post-surgery without 
LT ideiice o f  infection i n  the autopsy. He opines that any pressure or chest compressions generated 
during thc c~ii-dio-17LiInioiiary resuscitation would not cause or be a contributing factor of any renal artery 
:iiiastoiiiojib dehi>cence. However, lie gives no opinion as to how defendants Waltzer, Frischer or 
Lau finan de xirteti from accepted standards of medical care. Although conflicting opinions may raise a 
question of tact. neither the affidavit ofplaintiff s expert nor any other evidence in the record before this 
court supplics the requisite nexus between the malpractice allegedly coinniitted by defendants Waltzer, 
l~rischer or E:auinian and the demise of the patient (Ferrara v Soiitlz SIzore Orthopedic Assoc., P.C., 
I 78 AD2d 3 54, :Fm77 NYS2d 8 13 [ 199 I ] )  and accordingly, summary judgment is granted. 
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.4ccord1 ngly, the motion by defendants Ye, Hsai, Doctor and Ostrovsky is granted and their 
motion for ;in order to discontinue the action per stipulation is rendered academic. The cross motion by 
dcli.ndants. LValtrer and Frischer, for summary judgment is granted. The motion for summary judgment 
by dcfcnclatit, Kauf’tiian, is granted. 

MAR 0 5 2007 
~~ ~- D 3 t ccl : 
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