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P R E S  E i’v T :  

INDEX No. 04-40 1 9 
CAL. NO. 06-01389-CO 

S1 iPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

I l o l l .  - ROBa<T W. DOYLE 
Justice of t l~e  Supreme Court 

X 
POP1 LANDCO LLC‘, 

Plaintiff, 

- again:,t - 

SHELTER ISiLAND HOM 3 & DESIGN, LLC, 
JOI-Ih J .  CRIMMINS a d  E:RIK FLOYD, 

Defendants. : 

MOTION DATE 8-1 1-06 
ADJ. DATE 10-1 3-06 
Mot. Seq. # 001 - MotD 

TSUNIS & GASPAIS, LLP 
Attorney for the Plaintiff 
801 Motor Parkway 
Hauppauge, New York 11788 

TWOMEY, LATHAM, SHEA, KELLEY, 
DUBIN, REALE & QUARTARARO 
Attys for Defts Shelter Island & Erik Floyd 
33 West Second Street, P.O. Box 9398 
Riverhead, New York 1 190 1 

HARVEY A. ARNOFF, ESQ. 
Attorney for Defendant John J. Crimmins 
206 Roanoke Avenue 
Riverliead, New York 11901 

I ‘pot1 h e  1i)llowing p a p  rs numbered I to% read on this motion for summary judgment; Notice of 
1 - 20 ; Notice of Cross Motion and supporting papers -; Motion Oi.dcr to Show CaLise atill supporting papers 

~Itis~veriiig A f l i d a L  its and suppor ing papers 
Otllc.1. ; ( m m  ) it is, 

21 - 31 ; Replying Affidavits and supporting papers 32 

ORDERED that the motion by defendants Shelter Island Home & Design LLC and Erik 
Floyd fot an oi-dcr granting jummary judgment in their favor is determined as follows. 

T IC plaintiff landlor and the defendant Shelter Island Home & Design LLC entered into 
fi\ e ye: r Icasc agreement -or premises known as 22 Jobs Lane in Southampton. The lease was 

guarantetd by thc defendants Erik Floyd and John J. Crininiins and included a provision granting 
the defendants the right to tc rminate the lease. The cancellation provision stated that the 
defendan s “shall have the r ght to cancel their lease after the 2’ld year (December 3 1, 2002). 
(’ancellation notice must be in  writing and received by LANDLORD or TENANT with 4 months 
notice to :ancel. TENANT must pay all lease obligations thru occupancy date”. In 2003, the 
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defenda it.; notified the pla ntiff of their intention to terminate the lease. In an ema i l  dated 
Septcmlw 17, 2003, Tina Candela, tlie plaintiffs controller, responded that “we are in receipt of 
jour not ice and agree to accept your surrender effective December 3 1, 2003. Upon inspection of 
premise Isic] your security deposit will be refunded to you“. On December 15, 2003, the 
defendants \. acated tlie preinises and surrendered the keys to the plaintiff. In February 2004, tlie 
plainti f t  lcascd the premises to another tenant. The plaintiff then commenced this action alleging 
that the l;lefendnnts breached the lease by failing to pay the rent and additional rent due beginning 
Septeiiilier 1, 2003. The plaintiff seeks to recover the f~ill rent due for the entire lease term 
through 2005 The defend;ints now move for sumniary judgment asserting that there was a valid 
surrcndc r of tric lease. 

i\ lease may be sunendered by express surrender or surrender by operation of  law. An 
ex,prc\s ;Lil-rcllder involves a mutual agreement between the landlord and tlie tenant that the lease 
bc terminatcd (,CY, Matter of Wasserrnaiz v Ewiizg, 270 AD2d 427 [2d Dept 20001). A 
surrender by operation o f h w  occurs when the parties to a lease both do some act so inconsistent 
M ith the landlord-tenant relationship that it indicates their intent to deem the lease terminated 
( S C Y ,  Riserside Research Irzst. v KMGA Inc., 68 NY2d 689; Matter of Wassermaiz 1.1 Ewing, 
5 11/11‘11) 

Here, i lie lease and guaranty specifically granted the defendants the right to terniinate the 
leiisc I\ hich \\.as exercised by the defendants and accepted by the plaintiff effective December 
3 I ,  2003 Contrary to the plaintiffs contention, the payment of all lease obligations was not a 
coiiditio;i precedent to the termination of the lease. The language of the lease and guaranty does 
not contain an) condition or restriction on the defendants’ right to terminate. Thus, the record 
demonstrates that there was an express surrender of the lease. The defendants are released from 
liability lbr i’iirther rent aftcr the surrender (see, Deer Hills Hardware v Coizlizz Real@ Group, 
292 AD2d 5 6 5  I2d Dept 20021; Altanzziro v Capocetta, 2 12 AD2d 904 [3d Dept 19951). 

Accordingly, the defendants’ motion for summary judgment is granted to the extent that 
the lease IS deemed terminated as of December 3 1, 2003. However, the defendants remain 
obligated to make all payments through the occupancy date. The defendants contend that the 
plaintiff  failed to return their security deposit while the plaintiff alleges that the defendants failed 
t o  p a j  all rent due prior to the surrender. Therefore, an issue of fact remains as to whiat amount, 
i !’any. is n\ved by the defeiidants through December 2003. 
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