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Defendants. : 
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U p o i i  h e  iiillowing papers n~inibercd I to 36 read on this niotion for summary judgment; Notice of Motioili 
OIder to Sliov~ (’:ius: a n d  supporting papers 
Ana;\\erlng Af f i c i a ~  i t 3  and supporting papers 15 - 34 ; Replying Affidavits and supporting papers 35 - 36 ; 
O l I l C l  : (-- . ) it is, 

1 - 14 ; Notice of Cross Motion and supporting papers 

ORIIEKEX that this niotion by defendants for an order pursuant to CPLR 3212 granting 
si~niniul-y jiidgnicnt dismissing the coniplaint against them on the grounds that plaintiffs have failed to 
prove that defendants were negligent and that plaintiff Jeniiine Perez-Hargrove has not sustained a 
S C ~ I O L I S  injury as tlefined in Insurance Law 5 5102 (d) is denied. 

This IS an action to recover damages for personal injuries allegedly sustained by plaintiff Jeiinine 
Pcrc/-Harg~ove (“plaintiff ’) when her vehicle collided with a vehicle owned by defendant Dana Rosario 
and c;pcriitefl by clefendant Apolonio Rosario (“defendant”) in the southbound lane of Brioadway in 
Oyster Baq, Ne\\ York, on August 3, 2002. At the time of the accident, plaintiff was in Ihe process of 
mCrl<ing a lefi t u n i  onto New York Avenue across the southbound lane of Broadway. 

Dcfvndan is now move for summary judgment in their favor dismissing tlie complaint on the 
ground that p!ainl iffs have Failed to prove that defendants were negligent aiid that plaintiff has not 
siislained a iCl-iOL s injury as defined in Insurance Law 5 5 102 (d). In support, defendants submit, inter 
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( / / / u .  thc p l e .~d i~~gs .  a bill of particulars; the deposition testimony dated November 10, 2003 given by 
Apolonio Rosario i n  a related ;iction, Rosnrio v Perez-Hurgrove (Suffolk County Index No. 02-24004)’, 
the deposition teslimony dated November 10, 2003 given by Perez-Hargrove in the related action; the 
deposition testimony dated Fehruary 3, 2006 given by Perez-Hargrove in the instant action; the affirmed 
report dated May 9, 2006 of their examining orthopedist, Dr. S. Farkas; the affinned report dated June 
11. 2006 o f  their ci-samintn~ neurologist, Dr. Beatrice Engstrand, based on an examination of plaintiff on 
.lune 12, 2000; t h c  affirmed MRI report dated May 16, 2006 of Dr. Stephen Lastig concerning plaintiffs 
c e r ~  ical spill,, tal*.cn on September 3, 2002; and the report dated September 10, 2002 of plaintiffs 
Ir-catlng I)h~jIcl~i1,  DI- .Iilan Ledon. 

At h:r Not ember 10, 2003 deposition, Perez-llargrove testified to the effect that she got into her 
~el i ic le  ti htch u as parked on Broadway and proceeded north until the intersection of Broadway and New 
J70rh Aveni e .41 the intersection, she came to a complete stop on Broadway for approximately two 
minutes wi t  1 Iici lcft t u i u  sigiid on, in  order to make a left turn into New York Avenue. At this point on 
131-oadwaq, there was no lefi turn lane or traffic control device. Perez-Hargrove also testified that there 
v, as nothing to block her vision of oncoming traffic in the opposing lane and she did not see the Rosario 
beliicle coming f?om the opposite direction. When Perez-Hargrove was in the process of making a left 
tui-n, shc co ltded with the Rosario vehicle, which impacted the front passenger side of her vehicle. 
J’ci~c~-H~irgi ove fi-irthcr test i f ied that, a split second before the impact, plaintiff heard a horn. 

At his November 10, 2003 deposition, Rosario testified to the effect that he had been traveling at 
the speed o f 3 0  miles per hour in the right southbound lane of Broadway. Rosario also testified that, a 
split second before the accident, he saw the Perez-Hargrove vehicle which had stopped in the opposing 
Irinc of traffic. distant fi-om h i s  vehicle by a car length and also saw that the Perez-Hargrove vehicle 
suddenly came across the ccnter line and was heading towards New York Avenue. He sounded his horn 
continuously and applied his brakes with full force, but his vehicle went into a skid, leaving 
~ipproximatcly fitrc fcet of skid marks and collided with the front side of the Perez-Hargrove vehicle. 

A i l l  ICC‘I- who has the right of way is entitled to anticipate that other vehicles will obey the traffic 
I ~ L + s  that rcqiitrc them to yield (Jenkins v Alexaitder, 9 AD3d 286, 780 NYS2d 133 [2004]; Narizisizak 
riA4crr.tirr. 231 AD2d 2 5 8 ,  664 NYS2d 435 [1997]). Vehicle and Traffic Law $1 141 provides that a left 
turning vehicle must yield the right of way to a vehicle approaching from the opposing direction 
(Lowetlr v Estutr of Agires Cusack, 273 AD2d 283, 708 NYS2d 720 [2000]). However, a driver is 
r-ecluired to see what, by tlie proper use of his senses, he might have seen (Levy v Toivrz Bus Cory, 293 
AD2d 452, 7-30 N Y S 2 d  459 [2002]; Goitzalez v County of Sigfolk, 277 AD2d 350, 716 NYS2d 404 
I2000); S(YJ uho. PJI 2:77.1 [2006]). 

ficrc:, the adduced evidencc indicates that tlie Perez-Hargrove vehicle was positioned 
rmmediatel~: i n  li-ont of the Rosario vehicle prior to the impact, that Rosario applied his brakes with full 
force and that the Rosario vehiclc went into a skid and left a skid mark of five feet. These factors, 

131 order, dated Edarch 10, 2005 (Pitts, J.)  in timt action, the Court granted defendants J. Perez-Hargrove 
and  Dessit. Smith’s motion for summary judgment on the ground that plaintiffs Apolonio Rosario and Dana Rosario 
i!id not SI stiiin a “serious injury” as defined in Insurance Law 9 5 102 (d). 

! 
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considered i , i  light of Rosario’s failure to see anything prior to the impact, raise material questions of 
tact regartfii-g the speed of his vehicle and his attentiveness and care as he drove (see, Gavzzalez v 
Coruitj* of Suffolk, s z ~ j m ) .  Thus, defendants have failed to sustain the initial burden of establishing a 
pi-inia facie cntitli:nient to judgment as a iiiatter of law. Accordingly, this branch of the motion by 
dcf‘endants hi- summary judgment on the issue of liability is denied. 

DeTcndaiils also seek si.immary judgment on the ground that plaintiff did not sustain a “serious 
~ i i ~ i i r y ”  as dcfinoci in  Insurance Law 4 5 102 (d). 

By t x i i -  bill of particulars, plaintiffs allege that plaintiff sustained serious injuries as a result of 
[Iic sul?ject accident, including heiniated discs at C4-C5 and C5-C6; straightening of the curvature; 
c c n  ical radiciilopathy; headache; cervical and lumbosacral sprain/strain; and cervical and lumbar 
sesniental dysfiinction. In addition, plaintiffs claim that plaintiff was confined to bed for two to three 
d.iys and honie fclr approxiiiiately three nioiiths. 

Insurance Law t jS 102(d) defines “serious injury” as “a personal injury which results in death; 
dismeiii[7ei-iiicii~; signi ficant dwsfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
o r g n ,  nien-ber, function 01 system; pelinanent consequential limitation of use of a body organ or 
mcmbcr; si:;nificant limitation of use of a body function or system; or a medically deterrnined injury or 
inipairnient o f  a non-pcrnianent nature which prevents tlie injured person from performing substantially 
all of the material acts which constitute such person’s usual and customary daily activities for not less 
than ni net? days during the one hundred eighty days immediately following the occurrence of the injury 
o r  impairm wt.” 

In order to recover under the “peniianent loss of use” category, plaintiff must demonstrate a total 
loss of use o f a  body organ, member, function or system (Oberfy v Bangs Ainbularzce, 96 NY2d 295, 
727 NYS21  378 [2001]). To prove the extent or degree of physical limitation with respcct to tlie 
“pcrmanen consequential limitation of use of a body organ or member” or a “significant limitation of 
LISC o f a  1m.l. function or system“ categories, either a specific percentage of the loss of range of motion 
iiiiisf be asc.ribcCJ, or there niust be a sufficient description of the “qualitative nature” of plaintiff‘s 
Irniitations with an objective basis, correlating plaintiffs limitations to the normal function, purpose and 
use ofthe l d y  part (Turrre v Avis Rent A Car SJIS., 98 NY2d 345, 746 NYS2d 865 [2000]). A minor, 
mild or slight Iiniitatioii of use is considered insignificant within the meaning of the stalute (Licnri v 
Elliotf, 57 NL‘2cl 220, 455 NYS2d 570 [ 19821). 

It 1:) for the court to determine in the first instance whether a prima facie showing of ‘‘serious 
I I I J L I ~ ~ ”  113s becn made out (Tijying-Cestari v KiI/ienrzy, 174 AD2d 663, 571 NYS2d 525 [ 19911). The 
initial I J L I ~ C  cn IS  on the defcntlant “to present evidence, in competent fonii, showing that the plaintiff has 
110 c a t ~ s c  oTactio11” (Xorirr’grrez v Colristeirr. 182 AD2d 396, 582 NYS2d 395, 396 [1992]). Once 
dcfcndaiit ias mct thc burden, plaintiff must then, by competent proof, establish a p r h a  facie case that 
siicli serioiis iiijiiry exists Curfdy v Eyler, 79 NY2d 955, 582 NYS2d 990 [ 19921). Such proof, in order 
to bc i n  a c ompctent or admissible fonn, shall consist of affidavits or affirmations (Pagarzo v Kingsbccry, 
1 S2 A D U  268, 567 NYS2d 692 [ 19921). The proof must be viewed in a light most favorable to the 
nolimo\ i n  4 party. here, the plaintiff (Cartmarcre v Villanova, 166 AD2d 760, 562 NYS2d 808 [ 19901). 
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Hcrc, defendants made a prima facie showing that plaintiff did not sustain a serious injury within 
fhc nicaning of insurance Law $ 5  102(d) through the affirmed reports of the examining physicians and 
plaintiffs’ h i l i  of’particulars ( s ~ e ,  Tliorripson v Abbasi, 15 AD3d 95, 788 NYS2d 48 [2005]). Based on 
lie1 review c f  MIi l  films of plaintiffs cervical spine, takeii on September 3, 2002, Dr. Eisenstadt opined 
111 lier repoil dated May 16, 2006 that plaintiff had a straightening of the cervical spine. “Medical 
testimony is necessary to wxrant  a recovery for the permanency of injuries and pain and suffering, at 
ieiist uliere the injuries in question are subjective in nature” (Davieru v Jolzizsun, 110 Misc 2d 381, 441 
UI’S2d S O 5  [ 198 1 I ) .  On May 9, 2006, approximately three years and nine months after the subject 
xcrdent. dcll-ndants’ exam tning orthopedist, Dr. Farkas, examined plaintiff, using certain orthopedic 
,ind neuroloyical tests. Dr. Farkas found that Straight Leg Raising and Tinel’s sign were negative and 
~liat there wCis no spasm 111 plaintiffs cervical spine. Dr. Farkas reported his findings with respect to the 
i arious ranges of motion of plaintiffs cervical and lumbar spine. Although Dr. Farkas found that 
plaintiff liacl fill1 flexion, exteiision and rotation in her cervical spine and full flexion and lateral bending 
I I I  her lumb i r  spi Dr. Far-kas failed to specify the degree of range of motion in lateral flexion of 
plaintiffs cxvical spine and extension of her lumbar spine in support of his conclusion that plaintiff did 
not sustain 1 serious injury (see, Broivciuiize v Curzduru, supra). It is to be noted that, all.hough the 
affirmed report of Dr. Farka was deficient in that lie failed to specify the range of motion, the affirmed 
report of delkndants’ examining neurologist, Dr. Engstrand, was sufficient to establish a prima facie case 
tha t  plaintiff did not sustaiii a serious injury (see, Kerzlzner v N. Y. Ubi1 Taxi Cory., 17 AD3d 410, 792 
NJ’S2d 022 [ 2 0 0 5 ] ) .  On Jiine 12, 2006, Dr. Engstrand examined plaintiff, using certain orthopedic and 
neiii ologic~l lest:; including Slraight Leg Raising test, Tinel’s sign and Phalen’s sign. All the test results 
\i crc nezatiL e o r  normal. Dr. Engstrand reported his findings with respect to the various ranges of 
iiiot!on ofrlaintiff’s cervical and lumbar spine and compared those findings to the nornlal ranges of 
motion. Dr . Engstrand concluded that, although she found slight spasms over plaintiffs neck, plaintiff 
\\;is capabl~: o f  performing her usual daily activities and that there was no disability or restriction at the 
tirnc of the examination ( s m ,  Willis v New York City Tr. Antlz., 14 AD3d 696, 789 NYS2d 223 [2005]).  
In addition. on September 10, 2002, approximately a month after the subject accident, Dr. Ledon 
euaniined plaintifi: using Cervical Compression test, Spurlings test, Jackson test and SL(R test. All the 
test rcsults \\ere negative. Dr. Ledon found that plaintiff had f d l  range of motion in her cervical and 
1 timbar spine Thus, defendants have sustained their burden of demonstrating that there is no objective 
c\ idence o ’physical limitations resulting from plaintiffs alleged injuries (see, Saiztos v Marcellirzo, 297 
AD2d 430, 740 I\IYS2d 1 1  1 [2002]; O’Neaf v Cariciffa, 294 AD2d 921, 741 NYS2d 815 [2002]; 
Iclirtcl~irrsu~r 1) B d i  Crib Corp., 204 AD2d 151, 207 AD2d 283, 612 NYS2d 10 [1994]). 

I n  clpposition, plaintiffs contend that plaintiff did sustain a serious injury within the meaning of 
Insur;incc Ida\\, 5 102 (d). In support, plaintiffs submit, irzter alia, the medical record of New Island 
I lospital; the medical records of Chi Ti Acupuncture and Bedford Avenue Chiropractic & Rehab; the 
s\c’orn affiimation dated June 26, 2006 of Dr. John Rigney, based on the MRI examination of plaintiffs 
cc~vical spiiic 011 Septcniber 4, 2002; the affirmed MRI report of plaintiffs cervical spine, taken on 
Scptembcr 4, 2002 by Dr. Jolin Rigney; the sworn affirniation dated October 11, 2006 of Dr. Huseyin 
luncel,  baxd  011 the electi-odiagnostic examination of plaintiff on August 30, 2002; the affirmed 
elcctrodia~nostic ex;i~iiiiiat~oii report of plaintiffs. cervical spine, taken on August 30, 2002 by Dr. 
i-fuscyin T incel , the sworn at’fdavit dated November 10, 2006 of plaintiffs examining chiropractor, Dr 
Fred .lories, bastd on an examination of plaintiff on June 28, 2006; the affirmed report dated September 
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0. 2006 o f . L ) r  1-rcd Jones, l.,ased on an examination of plaintiff 011 June 28, 2006; the sworn affidavit 
daletl Octobcr 1 S. 7000 of plaintifl‘s treating chiropractor, Dr. Tara O’Brien, based on an examination of 
plaintiff on C\UgL[jt 5 ,  2002: the affirmed report dated August 7 ,  2002 of Dr. Tara O’Brien, based on an 
cuaniinatior of’plaintiff on August 5 ,  2002; tlie affirmed report dated August 8, 2002 of Dr. Juan Ledon, 
bascd on ai1 elan1 ination of plaintiff on the same date; tlie unaffinned report dated August 14, 2002 of 
111- Eduard ‘dilni.in, and the unaffii-nied report dated December 12, 2002 of Dr. Philip Rafiy. 

HCI  c .  the MRl  report of plaintiffs cervical spine, allegedly performed by Dr. Rigmey on 
Scptembcr 4, 2002, revealed that plaintiff had a straightening of curvature and small herniated discs at 
C’4-(’5 and ( ? ~ - C ‘ O .  For a herniated or bulging disc to constitute a serious injury, there must be objective 
CL idcncc oftlie cctent or dcgree of the alleged physical limitations resulting from the injury and its 
durci t lon I SCC,. Nd,\oii v Ainicizia, 21 AD3d 1015, 803 NYS2d 87 [2005]; Kenrse v New York City Tr. 
d i i t l i . ,  10 A D 3 d  45, 780 NYS2d 281 [2005]; Griziiinit v PardMichael Mgt., 266 AD2d 508, 698 
bYS2d 7 19 [ 199S]). On Augtist 5 ,  2002, plaintiffs treating chiropractor, Dr. O’Brien, administered 
ccr-tat 11 orthopedic and neurological tests including Cervical Compression test, Cervical ]Distraction test, 
L,aseg~ic’s test, Braggard’s test, Kemp’s test, Bechterew’s test, Ely’s test, Yeoman’s test and Gaenslen’s 
tcst. Dr. O’Bricn found t h a t  all the test results were positive and there were tenderness and spasm in 
plainti II’s cxvical. thoracic and luinbar spine. Dr. O’Brien reported her findings with respect to the 
i ; I I ’ I ~ L I S  ran!gcs 0 1  motion of plaintiffs cervical and lumbar spine and compared her findings to nornial 
raiige of nic  t i o n .  Based on the positive orthopedic tests and the comparison of plaintiffs limitations of 
motion u r i t l i  tiorma1 fuiiction, Dr. O’Brien concluded that plaintiff sustained a significant limitation to 
her cervical and I~inibar- spine. On June 28, 2006, approximately three years and eleven months after tlie 
subject accidcnt. Dr. Jones examined plaintiff using certain orthopedic and neurologic tests including 
C‘en,ical Cclmpression test, Jackson’s Compression test and Soto Hall test. All the test results were 
posiltve Dr Jones reported his findings with respect to tlie various ranges of motion of plaintiffs 
ccr-vical and 1 t~nihar spine and compared those findings to the normal ranges of motion. Dr. Jones 
concluded that plaintiff did sustain a serious injury within the meaning of Insurance Law 5 5102 (d). 
FLtrtIiernior~. 111- .lam satisfactorily explained in his affidavit the approximate three-year-and-three- 
month gap x3ween plaintilTs last date of treatment on March 2003 aiid the examination on June 28, 
2000 (SCT, Il‘illicriiis 1’ New Y w k  City Tr. Aldh., 12 AD3d 365, 786 NYS2d 183 [2004]; Block v 
Rohirisorr, 305 4 D2d 438, 759 N Y S 2 d  741 [2003]). As an explanation for the cessation of treatment, 
111 Jones stated lhat, “[plaintiff] has received maximum medical benefit” aiid “has reached maxiinurn 
mcdical im >ro\remen t .” 

I’hiis, plaintiffs have r,iised a triable issue of fact as to whether the injured plaintiff sustained a 
significant limitation of use o f a  body function or system constituting a serious injury as defined by 
Insurance L a n  6 5 102 (d) (scc~, Kramier v Heiiiiitzg, 237 AD2d 492, 655 NYS2d 96 [ 19971). 
,9ccordiiiglv. th i s  hranch o f  the motion by defendants for summary judgment is also denied. 

FINAL DISPOSITION X NON-FPAL DISPOSITION 
b ,”’ 
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