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INDEX NO. 05-5782 
CAL. NO. 06-0 1 700-OT 

SIJPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

? R E s L' N 1': 

1Hon . __ ROBERT W. DOYLE 
Justice of the Supreme Court 

X 
1-1.4RTMI.'7' I I .  HERBERT, 

Plaintiff, 

- against - 

I<ENNETI-I KLARMAN and DIANE KLARMAN, : 

Defendants. : 
X 

MOTION DATE 9/15/06 
ADJ. DATE 1 O/I 3/06 
Mot. Seq. # 003 - MD 

# 004 - XMD 

JAY D. UMANS, ESQ. 
Attorney for Plaintiff 
90 Merrick Avenue, 5"' Floor 
East Meadow, New York 11554 

CONGDON FLAHERTY O'CALLAGHAN 
DONLON TRAVIS & FISHLINGER 
Attorneys for Defendants 
333 Earle Ovington Boulevard, Suite 502 
Uniondale, New York 11553-3625 

Lpoii tlic fbi lowing papers numbered I to 27 read on this motion and cross motion for isuinmary iudmient; 
; Notice of Cross Motion and supporting papers 

; Replying Affidavits an'd supporting papers 
, \ o ! i c r  of Mot ion '  Order to  Show Cause and supporting papers 

. .__ 2.3: 24 

1 - 12 
I3 - 22 -1 Answering Affidavits and supporting papers 

; Othcl- ; (r ) it is, 

ORDIERED that this, motion by defendants Kenneth Klarnian and Diane Klarnian for summary 
iudgiiient ciisiiiissing the complaint is denied; and it is further 

0RDERE.D that this cross motion by plaintiff Hartmut Herbert for summary judgment against 
1 lic dcfeiidai- ts  on the issue of liability is denied. 

This I \  ;in ,mion  to recover damages for personal injuries allegedly sustained by plaintiff when 
lie slipped a i d  fell on defendants' property on January 27, 2005, at approximately 6:15 p.m. The 
~~1;1iti~1~'1'alle~~es that he drove his van onto the defendants' driveway, intending to go out to dinner with 
&ti-ndaiit Kenneth Klaniian, and after exiting his van and walking upon the defendants' driveway, he 
.,lipped and fkll or1 ice. 

The tlet'endaiits now move for summary judgment on the basis that the evidence tails to establish 
tha t  they created the alleged icy condition or had actual or constructive notice of it. In support of their 
iiiotioii, the clefenclants submit, iizter alia: the pleadings; the complete deposition testimony of the 
plaiiitiff; the complete deposition testimony of defendants Kenneth Klarman and Diane K:larman; 
.iftidavits ot defkndants Kenneth Klarman and Diane Klarnian; and local climatological alata. 
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Spec itically, the defendants point to the portions of the plaintiffs deposition testimony wherein 
lie testified 1 0  the effect that he drove his van to the defendants’ home on January 27“’ and that the 
\\ catlier conditions that evening were dry and cold. The plaintiff testified that he believed that a dusting 
ol‘snow had fallen approximately two days earlier and that there had been a major snowfall of 14 inches 
apl~r(~Xiiiiatt,l~, foiir days earlier. The plaintiff also testified to the effect that: as he drove his van onto the 
d r ~ \  ewa) t1i.it e\ ening he did not notice any snow or anything covering tlie surface of the driveway; the 
d r i ~ e w a y  LIX bla& tar; when lie opened the door of his van, he did not notice anything on the surface of 
the drive\va:, : lie got out of his van, walked the entire length of the driver’s side of the van, and had no 
problem slipping; when he got to the back of his van, he turned toward the left, intending to walk to the 
l iui t  door-; : nd lit took one step, slipped, and fell. 

At 11 s deposition, the plaintiff also stated that after his fall he rolled over and saw a patch of ice 
approxiinatel) two feet by one foot. When asked to describe the ice, the plaintiff answered, “I would say 
I I  \\as blach ice.” When lie was further questioned as to what he meant by black ice, the plaintiff 
.inswered, “The driveuay is black asphalt. It was kind of dark outside. All I saw was a shiny patch of 
icc ” The plaintiff  also stated that he remained on the ground, and after yelling, defendant Kenneth 
Klarmaii caine out of tlie house. He stated that after telling defendant Kenneth Klannan that he had 
tlillcn and that lie was in pain, defendant Kenneth Klaniian responded, “Oh, my God, I feel so guilty. I 
thought this was a l l  taken care of. They [the snow removal service] did a terrible job.” Lastly, the 
1,laintiff’testii’ied that lie did not know how long the ice patch had been in that condition before his fall. 

The clefendants also point to the deposition testimony of defendant Kenneth Klanman wherein he 
cstii’ied that lie first learned of the plaintiffs accident at approximately 6:30 that evening when he came 

)LII o f  his hoiise a i d  saw the plaintiff lying in the driveway. Kenneth Klaiman further testified to the 
ct’lect that .  lie recalled that there \vas a snow storni within approximately three days of the accident; he 
id an oral L greeincnt with “David” a snow removal contractor, who was supposed to come see him if 
,my SIIOM fell: David and his crew were supposed to remove all snow from the driveway, the walkway, 
. i d  the mail box area; although lie did not remember specifically when David performed snow removal 
01’ I i i m  prior to the plaintiffs incident, he believed, to the best of his recollection, that David performed 

w o \ i  reiiio\ . I I  w i t h n  three clays ofthe incident; after David and his crew performed snow removal 
w\ ices on the dria eway, he inspected the area and did not see any snow or ice; he did not see any ice 
>,\lien hc sa\\ plaiiitiffon his driveway; and he never told the plaintiff at any time that David and his 
r r m  did a pt-’or oi lousy job with respect to tlie snow removal. In his supporting affidavit, Kenneth 
ii l~tr-man ~-eitei-ate:, that he did not tell plaintiff at any time that he believed the driveway was icy or in 
any  n’ay dangerous. Kenneth Klamian also states in his affidavit that lie was not aware of any icy 
wiidition that existed in  tlie driveway before or at the time of the plaintiffs accident. 

,Addl .ionally, the defendants highlight portions of the defendant Diane Klarnian’s testimony 
wherein she stated that she did not recall seeing any snow on their driveway between January 22, 2005, 
xid January 27, 2007. Diane Klarinan also testified that she had a friend over to their house on the day 
of’the accident ~ i n d  that she also lert the house several times that day for a hair appointment, yoga class, 
r i ~ i d  en-ands. Further, Diane Klarnian alleges in her supporting affidavit, that when she left her home 
t-arlier that d-14, she did not observe any ice in the driveway, nor is she aware of any icy condition which 
L~I1egcdly caused the plaintiffs accident. She states that she never received any complainits regarding the 
isondi t io i i  of‘ the di iveway at any time prior to plaintiffs fall. Finally, Diane Klamian alleges in her 
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af’tidav it th:,t Lilthough she does not specifically recall when it had snowed before this incident, she 
l\iio\c 5 that \vlieti the last snourfall occurred, their contractor, David, and his employees removed snow 
ii-om their tirive\\ ay. 

The cfefeiidants further point to the submitted weather records which indicate t1ia.t: on the 
moriiing o f  the accident there was trace snow/precipitation; the high temperature, the day before the 
incident, \\as 35 ; and the high temperature, the day of the incident, was only 18”. Thus, allege the 
cicfendants. the 1% eather records suggest a condition of thawing and re-freezing. 

7 he delkndants argue that the above evidence demonstrates that they did not create tlie icy 
condition arid t h a t  they had no actual or constructive notice of it. They claim that importantly, the 
n1;iintlft‘ coi ccdc:, that he does not know how long the particular icy condition was there prior to his 
.iccidcnt nor docs lie know tlie origin of the ice. They contend that since there is no evidjence as to how 
long the coiidition existed before the plaintiffs fall, a jury would have to speculate that the alleged icy 
condition \.v;ij prcsent for any appreciable length of time so as to constitute constructive notice. As such, 
rhc defendants asm-t that they are entitled to suiiiniary judgment. 

The plaint i if’ opposes thc defendants’ motion and cross-moves for summary judgment on the 
! ~ S L I C  of Iiabilit~ I n  support of his motion, he submits, inter alia: portions of his deposition testimony; 
portions of tlcfenc1ants Diane Klarnian’s and Kenneth Klarnian’s deposition testimony; the affidavit and 
re poi-^ of ii fa-ens I C  meteorologist; the affidavit of Linda Ricci; and a hand-written statement given by 
de 121 1 dan t K ennc t h Klarnian to his insurance company. 

Initi,dI~. the plaintiff argues that defense counsel improperly characterizes his deposition 
icstiiiioti> ~~Iiereiii he described the ice as “black ice.” He points to the portion of his testimony wherein 
lie described the ice as “shiny” and alleges that such testimony makes it clear that the ice was visible and 
apparent. I-lc claims that he did not see the ice before the accident because it was not within his view 
\ince lie wac, just turning the corner from the driver’s side to the rear of his vehicle. Plaintiff also points 
to  tlie portion of’ 111s deposition testimony wherein he testified to the effect that defendant Kenneth 
I<lai-man told Iiin? after his tall that: the driveway was supposed to be all cleaned up; he ihought the 
tit-i \ eway M ;ib “ai taken care of  ’; there had been no sanding of the driveway; and the driveway should 
Ii:i\ e becn sanded or salted. 

I n  ;ic ciition, the plaintiff points to the portion of defendant Kenneth Klarnian’s deposition 
testinionq wliercin he stated that lie could not recall whether he went outside on the day of the accident 
nor could rc:all tlie last time he set foot on his driveway prior to the accident. The plaintiff also 
highlights a portion of defendant Kenneth Klarnian’s statement to his insurance company wherein 
Klarnim nrrl,te th.it the plaintiff claimed to have slipped on ice but that he (Klarman) did not closely 
inspect thc a i u .  The plaintiff argues that Kenneth Klarman’s testimony demonstrates that he never went 
,)utside 011 tlic day of his accident and thus had no opportunity to observe tlie conditions of his driveway. 

Next,  the plaintiff focuses on the affidavit and report of his forensic meteorologist, William 
Sliernian, who alleges that the temperature fell below freezing at approximately 1 p.m. on January 26, 
7005 .  the day before the accident, and remained below freezing through the time of the incident. Mr. 
Shci-inan also alleges that in  his opinion, ice was fonned and/or created and/or existed no later than 2 
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in on JanL ai-y 26"' and \vas in existence to be discovered and remedied for a period of in0 less than 
I\ enty-eight hours prior to the plaintiffs accident. Finally, the plaintiff highlights the affidavit of Linda 

liicci, wlio allege:, that she has known the plaintiff and the defendant for many years. Ms. Ricci states 
hat at the time o1'the plaintiffs accident, defendant Kenneth Klarnian told her that he was at fault 
xcnure  his A orkcrs left ice on his driveway and had his workers done a good job, the plaintiff would 
10 t Ild\ c \ I 1I'peci 

Tlic pl'iinti I'f argues that the evidence shows that the defendants had constructive notice of the 
.ondirioii biiicc the ice \vas visible and apparent and existed for more than twenty-eight hours. He 
-x)ntcnds that the defendants created the ice patch since the defendants affirmatively treated the 
h - i \  e n  a)  n ithout xaiiding and salting. The plaintiff maintains that the defendants had aci.ual notice 
~cc;i t~sc delcnclan t Kenneth Klarman admitted that he knew the plaintiff slipped on the ice. 

The cicfkndants oppose the plaintiffs cross motion. They claim that the evidence herein points to 
he lkct that the alleged icy condition fornied oiily moments before the plaintiffs fall. They niaintain 
hat the plaintiff's nicteorologist never qualified himself to be an expert in the time it takes black ice to 

lorm and rei nain 011 a parking lot surface. Furtherinore, assert the defendants, the plaintiffs 
~ie~co~ologi J net cr even references the fact that the plaintiff testified that it was black ice. 

I t  IS \\ell 5ettled that in order for a plaintiff in a slip and fall case to establish a prrina facie case 
) t  negligcnce. the plaintiff is required to prove that the defendant created the condition which caused the 
iccident or that the defendant had actual or constructive notice of such condition (see, Gelding v Powell 
& D c I J ~ L ; ~ ~ ,  I I I C . .  247 AD2d 510, 669 NYS2d 323 [1998]; Kraeirzer v K-Mart Corporatiotz, 226 AD2d 
5 9 0 .  04 1 NF'S2d I 30  [ lW61). To constitute constructive notice, "a defect must be visible and apparent 
incl i t  niust c w b t  tor a sufficient length of time prior to the accident to permit defendant's employees to 
iisco\ cr anc remcdy it" (Gordon v Aimricari Miiseunz of Natural History, 67 NY2d 836, 837; 501 
UY S2d 646, 047( 19861). Moreover, a general awareness that a dangerous condition might exist is 
cgally in\~i1 liciciit to constitute notice of the specific condition which caused the injury i(Baunzgartizer 

11 Pnrdelitiui 1rr.srirarrce Cornparty ojArrzerica, 25 1 AD2d 358, 674 NYS2d 84 [ 19981). 

I n  t h  5 C;ISC, thc Court concludcs that the defendants have failed to establish their prima facie 
JLiidcn on their motion for summary judgment. Although both of the defendants' affidavits allege that 
he) did not observc any icy condition in the driveway earlier that day, defendant Kenneith Klarman at 
I I ~  depositicn testified that he had no recollection of going outside at any time on the day of the incident 
m o r  to the plaintitY's fall, and defendant Diane Klamian at her deposition testified that she had no 
ccollection ot' inspecting the driveway on the day of the incident. As such, the defendants' own proof 

xoates an i x  i uc  nl' fact as to whether the ice existed for a sufficient length of time before the accident for 
lic clefi.ndai ts to discover and remedy it (see, Backer v Cerztral Parking Systems, 292 ALD2d 408, 739 
UY S2d 404 [3002] ) .  I n  addition, defendants have provided the Court with the plaintiffs deposition 
cstimony \v iercm the plaintiff testified that defendant Kenneth Klarrnan told him that his snow removal 

~-wntractoi' h;id done a tell-ible job and that the ice should not have been there. Thus, the diefendants' 
x w f  also raises an  issue of fact as to whether they had actual notice of the icy condition of the 

1 lrive~iaq before thc plaintiffs fall (see, Duwson v Rairnoiz Realty Corp., 303 AD2d 708, 758 NYS2d 
IO0 12003 ). 
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The C our1 also concludes that the plaintifflias failed to meet his prima facie burden on his cross 
motion. ,4t hi5 deposition, tlie plaintiff clearly characterized the ice patch as “black ice,” a term that is 
miiiiiioni\. iiscd t 3  describe ice that is difficult to see, and he also admitted that he did not see the ice 
iiiiti I after h i s  f i l l  ( ~ C C ,  Carricato v Jefferson Valley Mall Limited Partlzersltip, 299 AD2d 444, 749 
YJ’S2ci 575 12002j; Lewis v Banza Hotel Corp., 297 AD2d 422, 745 NYS2d 627 [2002]1). The plaintiffs 
ni-oof 15 thii:, insufficient to establish that an icy condition was visible and apparent and existed for a 
suflicient length of time prior to tlie accident for the defendants to discover and remedy such condition 
i s t j o ,  iVliirpl,ly 17  136 Nortliern Boulevard Associates, 304 AD2d 540, 757 NYS2d 582 [2003]). 
1. urtlieriiiorc., tlic plaintifl‘s meteorologist’s affidavit and report are too conjectural and lack probative 
foi-ce to sup mi - t  any findlnp of‘ actual or constructive notice (see, Borden v Wilinorite, Lrzc., 271 AD2d 
804, 706 N ? ‘ \ 2 d  230 [ 2000]; 11) denied 95 NY2d 767). The fact that it had been cold enough for water to 
f i - o e ~  i n  ttic t m  cnt! -eight hour period prior to the plaintiffs fall supports only speculation about the 
,ictiial conditions at the accident scene (see, Neidert v Austin S. Edgar, Inc., 204 AD2d 1030, 612 
NJ’S2d 529 [ l O C ) - F ] ) .  Additionally, the plaintiffs contention that the defendants created the ice by their 
[’ai lure to salic1 aiid salt the driveway is uiisupported since the supposed failure would constitute 
noiil’easaiicc on tl ie defendants’ part rather than tlie affirmative negligence required to constitute creation 
o f i i  dangcrc lis condition (we, Digrazia v Leiiz/iioiz, 28 AD3d 926, 813 NYS2d 560 [20016]; Zv denied 7 
h J 3d 700).  Finally, the fact that defendant Kenneth Klarnian may have acknowledged after the accident 
t h a t  Iic knen the plaintiff slapped on Ice does not amount, as claimed by plaintiff, to an admission of 
LlctLlal I l O t l C ( ’  

According ly, the defendants’ motion aiid the plaintiffs cross motion for summary judgment are 
denied. 
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