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INDEXNO. 04-7400 - 
CAL. No. 06-0 1 184-OT __ 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

R E S E N T :  

1-1 011. ROBERT W. DOYLE 
Jut ice  of the Supreme Court 

X 
: 

: 

iZII.4\NDEN LULON. an infint under the age of 
i 4 y c m ,  b y  tiis iiiotl~er and natural guardian, 
\‘tI4RISSE ~ O i - O N ~  and CHARISSE COLON, 
lildlvlduallq. 

P 1 ai nt i ffs , 

- aga1nsl - 

1 Olu(;WOC:t) C FNTIIAL SCHOOL DISTRICT : 
,md MICI I A F L  1’1-REZ, an infant,  by his father and : 
i t ‘ l t L i r c l 1  gliclr(lilii1. .It I LIO PEREZ, 

Defendants. : 
X 

MOTION DATE I 012 7/06 
Mot. Seq. # 002 - MG 

MOSSBERG & GLOTZER P.C. 
Attorneys for Plaintiffs 
305 Broadway, Suite 200 
New York, New York 10007 

CONGDON FLAHERTY O’CALLAGHAN 
REID DONLON TRAVIS & FISHLINGER 
Attorneys for Deft. Longwood School Dist. 
333 Earle Ovington Boulevard, Suite 502 
Uniondale, New York 1 1553-3625 

JERROLD N. COHEN, ESQ. 
Attorney for Deft. Perez 
155 Mineola Boulevard, P.O. Box 229 
Mineola, New York 1 150 1 

Upon the lollowing p p c r s  numbcred 1 to 
1 - 22 

23-25; 26-29 

35 read on this motioii for summary i~idjiment; Notice of Motion/ Order 
; Notice of Cross Motion and supporting papers ; Answering 

30 - 35-; Other plaintiffs 
10 SIKIU C‘ansc and  sup1mrt in~ 1mpers 
.\!~Si~Ia\~its and supporting papers , 
; I  IN1 dc I;.JI11;111 I ‘ 5  I11Clllol‘andllm of@: (1 ) i t  is, 

; Replying Affidavits and supporting papers 

ORLWREIP that defendant Longwood Central School District’s motion for suniniary judgment 
1 I h 111 I 5\111g 1 i l a i  I; t 1 ft’ s comp hi nt is granted. 

This action arose out of  a negligent supervision claim against the Longwood Central School 
I h h t i  ict (“Sc.hool District”) by plaintiff Charisse Colon on behalf of her minor son, Branden Colon 
1 “Bi-andcn” 1 .  I\ Iio sustained personal injuries as a result of an altercation with a fellow siudent, Michael 
l’erc/, 011 blah 12, 2003. Plaintiffs have also joined Michael Perez and his father, Julio Perez, as co- 
dei2ndanis to the action. The altercation occurred minutes after Branden threw another student’s lunch 
,icro\s ilie school yard, when Michael Perez intervened and attempted to hold Branden still in order to 
Li i lo \ i  the 51 icieiit t o  h i t  Branden with a dodge ball. When Branden resisted, Michael punched him and 
otlici \tiidelit\ 111 Lhe vicinity grabbed Branden 111 an attempt to break up the ensuing fight. Plaintiffs 
~ l l c s e  that the school wab negligent in failing to provide adequate supervision during recess and in failing 
to plopc1-1~ i n v c  igate and correct the minor’s prior complaints of violence. 

I Iic School District is now moving for summary judgment dismissing plaintiffs’ complaint on the 
gi-wnds ? h a t  i t  nc.ither had notice of the alleged dangerous conduct, nor was its alleged negligence the 
pro\ rinatc c aiis: oi* those ii-!juries. 
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I n  opposition plaintiff argues that the School District’s motion should be denied blecause there are 
I s 5 t i c s  of  fact concorii~ng whether the school failed to provide adequate supervision by allowing the minor 
pIaiiitiflb to lx conic i n \  olved in a game prone to aggressive behavior despite knowledge of thc minor’s 
tcwlcncy to t-ecome involved in confrontational situations. 

C’o -c i c . l~ i i c I~ i r i~s  Mic1iat.i Perez and Julio Perez also oppose the School District’s motion on similar 
~Lt.OLiI1d4 

Not\\  i tiistanding plaintiffs’ assertions that the school had notice of the minor’s tendency to 
imx)iiic in\ o \ ed i n  confrontational situations, the School District has demonstrated its entitlement to 
~ i i m m u r y  j trtfgment motion by demonstrating that it did not have sufficient specific notice of the 
cl;uigcrnus cotidtict that caused plaintift”~ iiijuries (Mirand v City oflvew York, 84 NY2d 44, 614 NYS2d 
373 1 19W] :  ( i r / u b w ~ e  v Bcdcirviii Urtiorr F~eeScltool Dist., 294 AD2d 388, 741 NYS2d ,569 [2002]; 
I iifci: v Free Port Cjir iorr  Five Sclt. Dist., 292 AD2d 595, 740 NYS2d 364 [2002]; Lynch v City of 
1 o i z k m 9  30: 4K’d 572, 739 NYS2d 441 [2002]). Although plaintiff testified that he and the co- 
cktcnditnt n~ re i n \  olicd i n  a struggle for the dodge ball on the Friday prior to the incident, plaintiff 
iidiciiwd tha t  tiicy never exchanged any threatening words and he did not report the incident. Also, while 

I hc adduced ti\ idence indicates that the school was aware of plaintiffs behavioral tendencies, schools are 
)rot tlic InsLircrs of’safety and cannot reasonably be expected to continuously supervise and control all the 
riio\ ctnents 2 nd activities of its students (Mirand v City of New York, supra). Moreover, there is no 
lnclication tli.it  pln Intiff’s disciplinary record showed such a strong propensity to engage in violence or 
t)hysiccil bch,i\ iot. as to warrant a finding that the school district should have isolated or supervised him to 
q~ greatcr dcy-ce t h a n  other students (see, Huiifey sHorrtback, 127 AD2d 905, 512 NYS2d 262 119871; 
Y ~ Y J  U / ~ O ,  M(i / ik  v Gt-euter .Idiristown EidargedScli. Dist., 248 AD2d 774, 669 NYS2d 729 [ 19981). 
‘ueitlicr M ,i5 .he incidcnt foreseeable since the altercation was not causally related to plaintiffs previous 
I,oiifi’oiitatioiis \t i th  other students in  the Iiincli room and school bus, nor the result of any roughhousing 
diiriiig the 2: me of dodge ball (see, Busby v Ticonderoga Cent. School Dist., 258 AD2d 762, 684 NYS2d 
700 [ 1099 1: T q d o r  v Dsrrtliiil-k City Sch. Dist., 12 AD3d 1 1 14, 785 NYS2d 623 [2004]). Rather, the 
inciciciit o c c m d  less than two minutes after plaintiff unexpectedly threw another student’s lunch over a 
iicai by n .ill on thc  plLiygroii~id. Thus, even assuming arguendo that the School District did breach its 
>upcr\ isory d u t y .  I he conduct that caused plaintiffs iiijuries-Michael’s decision to intervene by grabbing 
I3raiiden \\ hich c1~11ckIy turned into a fight that lasted for seconds-was so sudden and spontaneous, arid 
occ~ii I cd i n  w short a span of time, that even the most intense supervision could not have prevented it 
(Siegell v H t w i c h  Uiiion Free Scli. Dist., 7 AD3d 607, 777NYS2d 148 [2004]; Curta1e.s s Finley 
blidd/e S d i .  3 AD3d 5 15, 770 NYS2d 746 [2004]; Convey s City ofRyeSclz. Dist., 271 AD2d 154, 710 
YI’S2d 64 1 30001; Jciizukcitis v Fallon, 284 AD2d 428, 726 NYS2d 451 [2001]). 

Accorciitigly, the Scl-1001 District’s motion for suminary judgment disniissing plaintiffs’ cause of 
aclioii IS granted The action is also severed and shall continue as against the remaining defendant. 
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