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OXD,ERED that the motion by the defendant Sharon Gillen for an order graiiting 
xuiiiiiiai’j judgiiicnt i n  her favor and the motion by the defendant Town of Babylon for summary 
juclgniciit i n  its l*ivor arc determined as follows. 

T i l l \  I S  an action to recover damages for personal injiiries allegedly sustained by the 
1~laintil’’\\~Iieii he stumbled on a sidewalk in front of 9 Farragut Avenue in Lindenhurst. The 
p la in t i f ”  \\ as dropping oft‘some carpeting at the adjoining property which was owned by the 
t.lefei!d: nt Sharon Gillen. The plaintiff alleges that he injured his knee when he stuinbled on a 
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port ion 1,i tlie \idewalh that was raised and uneven. Gillen had complained to the defendant 
Ton n o ’ h h y l o n  years earlier about the sidewalk and tlie Town performed some repairs but did 
not repair the area ~1ie i .e  tlie plaintiff fell. Gillen and the Town now each move for suiuniary 
~ L I ~ ~ I I I C I ~ ~  I I I  thelt. 01’. 

14ii abutting lantlowner will not be liable to a pedestrian injured as a result o f a  defect on 
a puhlic side\\ alk unless tlie landowner created the defective condition or caused the defect to 
occ~ii- bi*c;iuw o f  some special use o f  tlie sidewalk (see Hausser v Giuntu, 88 NY2d 449; 
Fi.dtdlwr,y 1’ Eiiiitioiis .4ve. Hosp. Corp., 26 AD3d 460 [2d Dept 20061; Roman v City of New 
l’orlt. 0 t Z I ) _ ? d  691 [2d Dept 20041). 

Hci-e. Gillen ha:, made a prima facie showing of her entitlement to summary jiudgiiieiit by 
demon\ rat in); that she (did not create the defective condition and did not put the sidewalk to a 
~ p e c i ~ i l  I I S C .  In opposition, the Plaiiitiffcoiiteiids that, because Gillen was aware of the defect, 
she 11,~l ;I du ty  to  wain h e  plaiiitIff about the condition. Contrary to the plaintiffs contention, an 
ov, ner o f  property owe,  no duty of care to wain or to protect others from a defective or 
dangeroii~ e o  idition on neighboring premises, unless tlie owner created or contributed to it (see, 
Gdiii(I(’ I *  To~vii  of Clorkstowii, 2 NY3d 633; Galyerim v Maiidelbuuin, 27 AD3d 520 [2d Dept 
2006] :  I’wsaheiie I’ Iitc. Villige of Valley Stream, 202 AD2d 486 [2d Dept 19941). 
i2ccoidingl~v. the motion by Gillen for summary judgment is granted. 

?I  Iic 11 totron by the To\.t,n for summu-y judgment is denied as untimely since it was not 
niade LL i t l i i i i  I 2 0  days o f  the filing of the note of issue and the Town has made no showing of 
yood c;iti\c Ik)i- thc delay (see, CPLR 3212[a]; Brill v City oflvew York, 2 NY3d 648; Dettinuizrt 
I ’  Page, 1 S AI33d 422 [Zd Dept 20051; Tlioinpson v Lebeiz Home for Adults, 17 AD3d 347 [2d 
I k p t  3005 1 ) 
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