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V I A R K  ED'NfZKD CARNEY and 53 MOMARK 
PROPERTY. INC'., a New York Corporation, 

: 

Defendants. : 
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ADJ. DATES 11/17/06  
Mot. Seq. # 003 - Mot D 
Mot. Seq. # 004 - MD 

DAVID STONE & ASSOC. 
Attys. For Plaintiff 
72 E. Main St. 
New Rochelle, NY 10801 

MAJID & ASSOC., PC 
Attys. For Defendant Carne:y 
300 Rabro Dr. 
Hauppauge, NY 1 1788 

RONALD C. SCHULE, PC 
Atty. For Defendant 53 Mornark Prop. 
398 Route 11 1 
Smithtown, NY 1 1787 

X 

U p ~ ~ t i  thc fi-lllo\ving papers numbered 1 to 15 read on this motion for dismissal and cross motion denying 
I I1 01 IO I1 : Notice of MotiodOrder to Show Cause and supporting papers 1-3; 4-7 ; 
Nolice o f  Cross Motion and supporting papers ; Answering Affidavits and supporting papers 8-9; 10- 13 ; 

m h p w c c k t t l K K t r r t r c m )  i t  is, 
I<oplying Al'ficlavits and supporting papers 14- 15 ; Other ; (-- 

ORLbERED that this motion (#003) by plaintifffor aiiOrderpursuaiit to CPLR 32 I l(a)(7) and (b) (1) 
dismissing the counterclaim of the corporate defendant, 53 Momark Property, as well as, its second, third and 
sixth affii-niati~ c defenses and (2) dismissing the counterclaim of defendant, Mark Edward Carney, as well 
;is, his sixth and sevcnth affirmatives defenses, is granted to the extent that the counterclaim and the second, 
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third and sixth affirmative defenses of defendant, 53 Momark Property, and the sixth and seventh affirniative 
defenses ofdefenlhnt, Mark Edward Carney, are dismissed and in all otlierrespects, is denied; and it is fLirther 

ORDERED that the motion (#004) by defendant, Mark Edward Carney, for an Order (1) pursuant to 
CPLR32 1 1 (d)(  I ) denying plaintiffs motion; (2) directing a continuance to permit firther information and 
arlidavits to be obtained; <and (3) permitting disclosure to be had in order for all facts essential to the 
opposition o l ‘ t I i i 5  motion niay be then stated, is denied; and it is further 

ORDERED that counsel for plaintiff shall serve a copy of this Order with Notice of Entry upon 
counsel for defendants within twenty (20) days of the date herein pursuant to CPLR 2103(b)(l), (2), or (3) 
,ind thereafter filc. the affidavit of service with the Clerk of the Court; and it is further 

ORDERED that a preliminary conference is scheduled for March 6, 2007, at 9:310 a.m., in the DCM 
Part at the courtlil3use located at 1 Court Street, Riverhead, New York. 

Plainti f‘l’anci defendant were divorced by a decree froin the Dominican Republic in 2000. The parties 
entered i n t o  a Stipulation of Settlement. Thereafter, plaintiff commenced a plenary action to set aside the 
Stipit lation based upon defendant’s, Mark Edward Carney (hereinafter “Carney”) ,alleged fraud and 
niisrcprcse~itatioi-I by failins to disclose certain assets, including the corporate defendant, 53 Momark Property, 
Inc. (hereinafter “Momark”). For the record, the Court notes that the corporate dekndant Momark is 
I-cpresentcd hy an attorney and the individual defendant Carney has retained separate counsel. 

Plat tit iff‘ now moves to dismiss Momark’s counterclaim, as well as, its second, third and sixth 
allirniative defenses and to dismiss Carney’s counterclaim, as well as, his sixth and seventh affirmative 
cicl’enscs I I I  opposition to the motion, Momark subinits its counsel’s affirmation, Carney’s affidavit, dated 
November - 7 ,  2000, and tlil? affidavit of Carney’s wife, Oksana B. Carney (hereinafter “Oltsana”), dated 
Novembcr O,  2006. Carncy states in his affidavit that he is a 50% shareholder, director and officer of 
Momarl<. The affidavits of both Oltsana and Carney state that the affidavit of service ofplaiiitiff s process 
server, regarding service of process upon Carney individually pursuant to CPLR 308(2) and the mailing of 
smic w a s  iiiiproper as it was mailed to the wrong address. Carney also denies that Oltsana is a person 
Liuthorized to accept service of process under CPLR 31 l(1). Plaintiff offers no proof to counter Carney’s 
contention i ti this regard. 

Cart-cy also contests service of the summons with notice upon the Secretary of State pursuant to BCL 
4 300 on the grounds that lie has not resided at the address listed with the Secretary of State for over six years. 
It I S  noted that tlie affidavits do not raise any issue in opposition to plaintiffs motion to dismiss (see e.g. 
Wolilgeniiitli v Lang Coizstr. LLC, 18 AD3d 650, 795 NYS2d 634 [2d Dept 2005 3).  

Moniark ’ s coil ti tcrc lain1 alleges: 
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.As a result of the frivolous conduct of Plaintiff in maintaining this action, 
dc fendant R4OMARK has and will continue to sustain unnecessary legal 
expenses and seeks, pursuant to CPLR 8303(a) and Part 130 of tlie Uniform 
Rilles of the Trial Courts, costs in the form of reimbursement for actual 
expenses reasonably incurred and reasonable attorney's fees plus finaiicial 
sanctions against Plaintiff and plaintiffs counsel for the fi-ivolous conduct 
alieged. 

"4 countt:rclaim is a cause of action asserted by a defendant against a plaintifff' (Siegal, Practice 
Cominentaries, IllcKinney's Cons Laws ofNY, Book 7B, CPLR C3019:l; see also Seigal, N.Y. Prac. 9 370 
4"' ed.). A coiintcrclaim must contain facts which set forth a separate and distinct cause of action wherein it 
c311 be maintained as a separate and independent claim (see Berzdat v Premier Broadcast Grozy, IIZC., 175 
4D2d 536, 572 NYS2d 796 [3d Dept 19911; Grafer v Marko Beer & Beverages, Im., 36 AD2d 295,320 
YYS2d 142 [2d  Dept 19711; Melzlsnk v Melzlsak, 81 NYS2d 690 [Sup. Ct. Kings County 19481) and 
"whether the counterclaim is itself sufficient to support an independent cause of action agilinst plaintiff in the 
saint' capacity i n  which plaintiff sues" (Ceddes v Roserz, 22 AD2d 394,397,255 NYS2d 585 [ 1" Dept 19651 
cltcrtiotzs oiifriferl I; qj% 16 NY2d 8 16, 263 NYS2d 10 [ 19651). 

Thc Appellate Division, Second Department has restated the rules governing a motion to dismiss in 
State oJ'New York v GY~CCO, 13 AD3d 350,786 NYS2d 197 [2d Dept 20041). The Court's inquiry is limited 
10 detemiining w iether, taking the allegations of the complaint as true and affording plaintiff the benefit of 
cbeiy reasonable inference, plaintiff has stated a cause of action against one or more defendants (see Sirlin 
1' T { I , V ~ ~  c?filrettI castle, ___ AD3d ~- , NYS2d [2d Dept 20061; Dziizleavy v Hiltoiz Hall Ayts. 
Co., LLC' , I4 AD3d 479, '789 NYS2d 164 [2d Dept 20051). In applying the standard, the Court expresses 
no opinion ;is to tlie truth or falsity of the allegations of the complaint or, consequently, as, to tlie conclusions 
plaintiff a r~ i i e s  should be drawn therefrom. On the procedural posture of the action, these issues are not 
properly bc 'ore the Court. On such a motion, the Court's sole inquiry is whether the facts alleged in the 
complaint fit w t l i i n  any co<gnizable legal theory, not whether there is evidentiary support for the complaint 
(see Fast Track Fcirrrling Cbrp. v Perrone, 19 AD3d 362,796 NYS2d 164 [2d Dept 2005]; Paterrzo v CYC, 
LLC, S AD3d 544, 778 Nlr'S2d 700 [2d Dept 20041; McGee v City of Relzsselaer, 174 Misc2d 491, 663 
UYS2d 949 [Siip Ct, Rensselaer County 19971; Leon v Martinez, 84 NY2d 83, 614 NYS2d 972 [1994]; 
Mororie viCl'or~iie, 5 0  NY2d 48 1,429 NYS2d 592 [ 19801; see also 511 West 232"" Owrze,rs Cory. v Jerziz@r 
Rerrlty Cu., 93 NY2d 144, 746 NYS2d 13 1 [2002]; Sokoloff v Harriman Estates Dev. Cory., 96 NY2d 409, 
720 NYS2d 425 [ 2000]). 

A iiiatrimonial stipulation of settlement, which is incorporated but not merged into the judgment of 
divorcc, is a n  independent contract subject to the principles of contract law (see Stevens u Stevens, 11 AD3d 
70 I ,  783 NI'S2d 083 [3d Dept 20041; Breizrzarz v Breiirzan, 300 AD2d 524,752 NYS2d 5 57 [2dDept 20021; 
Dreiss v Drciss, 258 AD2D 499,684 NYS2d 627 [2d Dept 19991; McWade vMcWade, 2153 AD2d 798,677 
NYS2d 590 [2d I k p t  19981). Plaintiff commenced a plenary action seeking to challenge and reform the 
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sripiilation (set Crrldwell v Caldwell, 209 AD2d 1022, 619 NYS2d 908 [4t’1 Dept 19991; Dombroski v 
Dombroski. 230 AD2d 460, 657 NYS2d 208 [2d Dept 19971; Lambert v Lambert, 142 AD2d 557, 530 
NYS2d 223 12d Ilept 19SS]). 

CPL K S303(a) is applicable only to claims or counterclaims in actions seeking to rtxoverdamages for 
personal iiijury. injury to property or wrongful death (see McKinney’s Cons Laws of NY, Book 7B, 2007 
Supp Pamph at 89) and, therefore, inapplicable in this breach of contract action. Conduct deemed to be 
subject to sanctions under 22 NYCRR 5 130.1.1, is conduct “which is completely without merit in law and 
Lict Lind cdniiot be supported by a reasonable argument for an extension, modification or reversal of existing 
I‘IW, i t  I S  tindertalcen to harass or nialiciously injure another or it asserts material factual statements that are 
I‘dse (.cec N’ecker v D’AmBrosio, 0 AD3d 452, 773 NYS2d 891 [2d Dept 20041; Wagner v Goldberg, 293 
41)M 527. 730 NYS2d 850 [2d Dept 20021). 

Mol nark’ j. counterclaim fails to set forth any facts concerning alleged, frivolous conduct by plaintiff 
to harass or maliciously injure Carney (see Hamilton v Cordero, 10 AD3d 702, 781 NYS2d 907 [2d Dept 
20041; Iiitei‘coirti;riental Credit Cory. Div. of Pan American Trade Dev. Cory. v Rotlz, 78 NY2d 306, 574 
UY S2d 528 [ 19901; Miiisters, Elders arid Deacoiis of the Reformed Protestant Dutch Clzzirch of the City 
oj’iVew Yurk v M’orlell, 76 lVY2d 41 I ,  559 NYS2d 866 [ 1990]), which would be the basis o f a  separate and 
distinct cause ol’action and could be maintained as a separate and independent claim (see Beizdat v Premier 
Brorirlcast Groiip, IIIC. ,  175 AD2d 536, supm; Grafer v Marko Beer & Beverages, Inc., 36 AD2d 295, 
j i i p w ;  Melrlstik v Meltlsak, 8 1 NYS2d 690, siipvn). 

The C’ourt’s role on the motion is to discern if, from the four corners of the counterclaim, there are 
f,tclual allczations when taken together would manifest any cause of action which would be cognizable at law 
(SLY Jrickel Holtli~~rgs v .JSS Holdings, 23 AD3d 435, 803 NYS2d 917 [2d Dept 20051). Further, the motion 
must be der icd i f ;  from the pleading’s four comers, factual allegations are discerned, when taken together, 
manifest any’ c a i x  of action cognizablc at law (seeSIzeila u Pouiclz, 11 AD3d 120, 781 NYS2d 342 [1” Dept 
20041). Under this liberal approach and upon review of the four comers of the counterclaim, the Court finds 
that Momark’s counterclaiin fails to set forth any cognizable legal theory and/or applicalble facts relative to 
lhc matter before the Court. Tli~is, the counterclaim is dismissed. 

Plainti i’f’ also seeks to dismiss Momark’s second, third and sixth affirmative defenses. Momark’s 
second and third affii-iiiative defenses state as follows: 

As and for a Second Affirmative Defense, defendant MOMARK alleges that 
tlii s honorable Court has not [sic] jurisdiction of the person of this defendant. 
Accordingly, the said complaint should be dismissed pursuant to CI’LR 
321 l(a)(8). 

As and for a Third Affirmative Defense, defendant MOMARK alleges that 

[* 4 ]



personal service upon this corporate Defendant was not accomplished in a 
iiimicr prescribed by the provisions of CPLR 306, CPLR 3 1 l(a)( 1) and/or 
CI’LR 3 12(a). Accordingly, the complaint should be dismissed as to this 
Defendant. 

- 7  I here is 1’0 dispute between the parties that Momark is a domestic corporation imcorporated in the 
State of Neil York and its principal place of business is within the State ofNew York. Counsel for plaintiff 
has submittcd with his moving papers a copy of the affidavit of service upon the Secretary of State pursuant 
I O  BCL \\ 3(6 ,  i\ Iiich clearly states that a copy of the summons and complaint was served upon Momark. In 
the reply papers. plaintiff cclirected this inadvertent oversight to note that a siimmoiis with notice was served. 
In an) eben , senrice was effected ~ i i  tlie subject corporation and tlie Court has jurisdiction over Momark. 
C‘ounscl’s protestations regarding lack of effective service under CPLR 31 1 and CPLR 3 12 is unpersuasive, 
L~c; ldem~c ai d moot as the Court’s j Lirisdiction has been established pursuant to the provisions of BCL 5 306. 

Additioiially, Moiiiark and its principals have been aware for a number of years that they have not 
cliaiiged their address desigiiatioii with the Secretary ofstate since it was first filed. Consequently, defendants 
did not do anythiiig to Insure receipt of service of process (see Cristo Bros., Iizc. v M. Cristo, Iizc., 91 AD2d 
SO7, 458 Ni’S2d 50 [3d Dept 19821; cipp disriz 59 NY2d 760 [1983]; lv npp disin 60 NY2d 701 [1983]; 
Eirgeire IIiI,oreirzo, Iirc. v Diittoiz Lbr. Co., 67 NY2d 138, 501 NYS2d 8 [1980]). Momarlt was under an 
obligation t 2  advise the Secretary of State of its current and correct address (see Widgreiz v 313 East 9”’ 
.4Ls.socs., Ltd, 295 AD2d 146, 742 NYS2d 837 [ lSt  Dept 20021) and did not do so. 

Regai-di 11;; Moniark ’s third ,iffinnative defense which states the corporate defendant was improperly 
sei-bed. There is 110 record that Momark has or had moved by notice of motion for judgeinelit on their 
ol3jectioii w*thin 00 days after service of their responsive answer, dated on or about September 12,2006 (see 
C’PLR 32 1 1 e ] ;  Woleben v Sutaria, 34 AD3d 1295, 825 NYS2d 860 [4“’ Dept 20051; Strzte Farin Fire and 
Cns. Co. 11 Iirinstoize, 1 S AD3d 900, 795 NYS2d 118 [3d Dept 20051; Worldconz v Dialing Loviizg Care, 
Iiic., 209 AIXd 159, 702 NYS2d 76 [ l’t Dept 20001; Atnerasia Bank v Saiko Enter., IIZC., 253 AD2d 519, 
003 NYS2d 02s [2d Dept 19991). Therefore, under the facts and circuinstaiices of this matter, the Court 
dismisses N oniai  h’s second and third affirmative defenses. 

The Yourt ol‘Appealls held in Textile Teclz. Exclz., Iizc. v Davis, 81 NY2d 56, 595 NYS2d 729 [ 19931 
t h a t  interpo:;ing a couiiterclaiin related to plaintiffs complaint would not waive the defense of personal 
1 Lirisdiction, but that asserting an unrelated counterclaim would waive said defense because the defendant is 
taking an affirmntivc advantage ofthe court’s jurisdiction. The court noted in its decision “that a counterclaim 
\ V I  1 I only be ‘related’ for those purposes when such coimterclaim could potentially be barred under principles 
of’collateral cstoppel; ivhere the parties or their privies are the same and where the issues in the plaintiffs 
claini arc polcntially identical and decisive of issues raised in the counterclaims” (id at 59; citutiorzs omitted). 

I-loib ever, the Court has found that Momark’s counterclaiiii to not be related as the Icouiiterclaim seeks 
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money danugcs biased solely on plaintiffs plenary action which seeks to set aside the stipulation of settlement 
based Lipon Carneys’ fraud and misrepresentation. The counterclaim seeks damages under an inapplicable 
pioviston ofthe CPLR and sanctions under 22 NYCRR 9 130-1.1, which concerns frivolous conduct which 
occurred during the course of litigation. These are not issues potentially related to, or even identical to, the 
clLiinis set Coi-tli i n  plaintiffs complaint. Further the counterclaim would not be decisive as to the issues in 
the instant inaltei before the Court (see Textile Tech. Exch., Iizc. v Davis, 81 NY2d 56, supra). Thus, as 
Vomark’s co~untcrclaim IS unrelated to the claiins set forth in the complaint, Moniark has placed itself in the 
position of ,I plaiiitil‘f who has initially invoked the jurisdiction of the court and has effectively waived any 
lurisdictional ol3jjection (set. Bell v Little a/k/a RickLittZe, 250 AD2d 485, 673 NYS2d 402 [l’, Dept 19981; 
GI3 Ccipital Mtg. S e n . ,  Inc. v Mitteliizaiz, 238 AD2d 471, 656 NYS2d 645 [2d Dept 19971; Prezioso v 
Derrrclruk, 27 AD2d 576, 51 1 NYS2d 375 [2d Dept 19871; Iv npp clism 70 NY2d 1002, 526 NYS2d 438 
1 10881, Liehliirg v Yeiirkwitt, 109 AD2d 780,486 NYS2d 292 [2d Dept 19801; Siegal, Practice Commentaries, 
VcKinney’:, Con Laws of NY Book 7B, C3211:60). 

Plairitiff also moves to dismiss Momark’s sixth affirmative defense, which states: 

As, and for a sixth affiiinative defense, defendant MOMARK alleges that the 
complaint by  the Plaintiff against this corporation Defendant are frivolous, 
without any factual or legal basis, contain material misstatements of act, fail 
to disclose material facts and was interposed solely to achieve an 
i nip ern1 i s s i b 1 e and u nj List resu 1 t . 

Alth~~ugh Icouched in seinantical language, Momark’s sixth affmiative defense can be reduced to the 
its plain meaning which states plaintiffs complaint fails to state a cause of action. This affirmative defense 
I S  totally coi clusory in character and sets forth 110 supporting facts. Therefore, it is insufficient (seeMaclver 
1’ George Brcr:iffcr, 32 Misc2d 47:7, 224 NYS2d 364 [Sup. Ct. New York County 19611; CPLR 3018; cf 
Morgestcrii u Cohoii, 2 NY2d 302 [ 19571). Affirmative defenses plead as conclusions of law that are not 
supported by any Facts are insufficient and should be stricken (see Petracca v Petracca, 305 AD2d 566,760 
NYS2d 5 13 2d D~pt2003];Beiztive~iznvMeerzniz Oil Co., 126AD2d506,510NYS2d626 [ZdDept 19871). 
ln the Second Department, failure to state a claim upon which relief can be granted cannot be raised as an 
affirmative defense in an answer (see Bentivegiza v Meeizarz Oil Co., 126 AD2d 506, supra; see also Falk 
v McrcMcrsters, 107 AD 357,188 NYS 795 [2d Dept 19211) and must be brought by motion. Accordingly, 
A4 om ark’s SI  s t h  a ffirniativ e defense is dismissed. 

I n  I ts opposition papers, Moniark seeks to raise issues regarding plaintiffs impleading of Momark as 
‘1 party defendant. These issues were not placed before the Court on plaintiffs motion and Momark’s attempt 
1 n counsel’s affirmation and Carney’s affidavit to place these issues in contention, is procedurally incorrect 
pursuant to C’PLR 22 15 (see Bfarrz v Netcher, 17 AD2d 495,793 NYS2d 464 [2d Dept 20051; Clzuiz v North 
.4irrericarr M’tg. Co., 285 AD2d 42,729 NYS2d 716 [2st Dept 20011; Hergertoii v Hegertoiz, 235 AD2d 395, 
052 NYS2d 77 [2d Dept 19971; Thoinas v The Drifters, Iizc., 219 AD2d 639, 631 NYS2d 419 [2d Dept 
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1(105]). A notice is required to prevent surprise to the original moving party (see Guggeizlzeinz v 
Giiggerzlieiiii, 109 AD2d 1012,465 NYS2d 489 [4‘h Dept 19851). Consequently, the issues were not before 
the Court and were not considered. 

Plaintiff ;I Is0 moves, to dismiss Carney’s counterclaim and his sixth and seventh affirmative defenses. 
Carney oppxes  that portion of plaintiffs motion and moves pursuant to CPLR 321 l(d), for a continuance of 
thc action on the grounds that he is unable to marshal sufficient facts and documentary evidence to contest 
plaintiffs claims because o f  certain circumstances beyond his control. 

C P L R  32 1 l(d) is inapplicable to Carney’s application regarding plaintiffs motion to dismiss his 
aflirmative defenses. However, while CPLR 321 l(d) has application to Carney’s counterclaim, apreliminary 
conference has not yet been held which would direct a discovery schedule. Therefore, the Court in its 
discretion, declines to grant Carney’s application for a continuance. 

(’anicy’s counterclaim states as follows: 

A:; a direct and proximate result of plaintiffs culpable and negligent conduct 
and intentional misrepresentation, deFendant MARK EDWARD CARNEY 
alleges that he has been forced to expend and/or pay to plaintiff a sum in excess 
of S394,98 1 .00 (Three Hundred Ninety Four Thousand Nine Hundred Eighty 
One Dollars). . . 

The Court, having reviewed Carney’s counterclaim under the d e s  governing a motion to dismiss and 
thc liberal standards enumerated in the caselaw cited herein, finds that although inartfully (drafted, it sets forth 
J separate and distinct ca~ise of action wherein which can be maintained as a separate and independent claim 
( s w  Bericlm v Prcwzier Broadcast Group, Iiic., 175 AD2d 536, supra; Grafer v Mark0 ,Beer & Beverages, 
lnc., 36 AC12cl 2 0 5 ,  slip-ci; Melilsnk v Meldsnk, 81 NYS2d 690, supra). The counterclaim is sufficient to 
support an inc1epc;ndent cause of action against plaintiff in the same capacity in which plaintiff has brought 
her causes of action (see Ceddes 1’ Roserz, 22 AD2d 394, 397, 255 NYS2d 585 [lst  Dept 19651 citations 
omitted); (d</ 1 6 NY2d 8 16, 263 NYS2d 10 [ 1965). Therefore, plaintiffs application to dismiss Carney’s 
co iiii terc I ai m,  is c h i  ed. 

c‘ai-1- cy’s sixth affirmative defense, state as follows: 

As and for a sixth affirmative defense, defendant MARK EDWARD CARNEY 
alleges that the complaint as stated by the plaintiff against MARK EDWARD 
(’ARNEY, iis frivolous and without basis, contains material misstatements of 
fact, fails to discloses material facts and was interposed solely to achieve an 
I m perm iss i b le and ti i i j  List resid t . 
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A:; a result of the frivolous conduct of Plaintiff in maintaining this action, 
defendant MARK EDWARD CARNEY sustained unnecessary legal expenses 
and seeks pnrsuant to CPLR 8303(a) and Part 130 of the Uniform Rules of 
Trial Courts., costs in the form ofreimbursement for actual expenses reasonably 
I nciin-ed and reasonable attorney’s fees plus financial sanctions against plaintiff 
and plaintiff‘s counsel for the frivolous conduct alleged. 

Can ley’s ,;eventh affiiinative defense, states as follows: 

A:; and for a seventh affirmative defense, defendant MARK EDWARD 
C’ARNEY respectfully alleges that this honorable Court lacks jurisdiction over 
thc person of defendant MARK EDWARD CARNEY. Therefore, tlie 
complaint should be dismissed as against defendant MARK EDWARD 
CARNEY. 

Bascd upon thc fact that CPLR 8303(a) is totally inapplicable to this action, as noted herein in the 
Court’s dismissal of Momai-IC’s counterclaim, Carney’s sixth affirmative defense is dismissed. Also, for the 
same reasa is staled hcrcin in denying Moinark’s application for sanctions in its counterclaim, Carney’s 
application ;cekiiig sanctions for plaintiffs alleged frivolous conduct is also denied. 

In his affidavit submitted in support of his motion, Carney questions the Court’s jurisdiction of his 
person i n  his scvxth affirmative defense and sitbniits a separate affidavit as an officer of Moinark with 
Moina r l~ ’~  cpposition, which also contested the Court’s jurisdiction. The Court having already determined 
that plaintifl’has obtained jurisdiction over Carney for the reasons stated above, denies Caniey’s application. 
‘4s CPLR Z 2 1 1 (ti) is inapplicable to Carney’s application regarding plaintiffs motion to dismiss his 
af‘fii-mative defenses, Caniey’s sixth and seventh affirmatives defenses are dismissed. 

Accordin~:ly, plaintiff’s motion is decided as herein indicated and defendants’ motion is denied. This 
constitutes tlie Order and decision o f  the Court. 

c- 

i I b ’  
I -, 

1 DATED. ’ t  

THOMAS F. WHELAN, J.S.C. 
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