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1 i p i i  die ~ ~ ~ I I o ~ v i n g  papus  numbered 1 to 39 read on this motion and cross motion for summary iudgment; 
; Notice of Cross Motion arid supporting papers 

; Replying Affidavits and supporting papers 
Uoiice o f  Motion Or-cler m Shonr Cause and supporting papers 

1 Z - 30 -: Answering Affidavits and supporting papers 
- 31 - 1:: __ : (Olher 14 - 39 (sur-reply); () m) it is, 

1 - 11 

ORLIERED that de fendants’ motion for summary judgment dismissing the complaint on the 
~ O L ~ J I ~  tliat plain tiff did not sustain a “serious i1ij~i1-y~~ as defined in Insurance Law 4 5102 (d) is granted 
‘ind the coli- plaint is dismissed; and i t  is fLii-ther 

ORIIERKD that plaintiffs cross motion for summary judgment on liability grounds is denied as 
xadcmic 

This I S  an action to recover damages for serious injuries allegedly sustained by plaintiff as a 
rcsult of a niotor- vehiclc accident that occurred 011 Merrick Road at or near its intersection with Grand 
Central A~c i i~ ie ,  Village of Amityville, New York on February 27, 2004. At the time of llie accident, the 
plaiiitif’f wa:j I-idiiig as a passenger in a van operated by his employer, Paul Mulford, which was rear- 
ended by the  vehicle owned by defendant Joseph Natasi and operated by defendant Michael Smith. The 
Court notes that the accident allegedly occurred while Mr. Mulford, a non-party to this action, was 
dri\ ing himjelf and the plaintirf to a job site. The complaint alleges that plaintiff sustained a “serious 
i n j L i q ” ’  as dclinecl it1 Insurance Law 5 5102 (d) and economic loss in excess of basic ecoiioinic loss 
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\\ i l l i i n  the I icaiii tig of Article 5 1 of the Insurance Law. Defendants now move for summary judgment 
ciisniissing lie complaint on the ground that plaintiff did not sustain a “serious injury” as defined in 
Insurancc L a w  c 5 102 (d). Plaintiff cross-moves for summary judgment on liability grounds on the basis 
that thcrc ai c no rriable issues of fact, and defendants have filed a reply. Plaintiff has also filed a sur- 
reply, which \\ as without Icave of court and which has not been considered in this determination (see, 
CPLR 22 14). 

Insurance Law $ 5 102 (d) defines “serious injury” as “a personal injury which re,sults in death; 
dismciiibcriiieiit; significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
organ. iiicniber, 1 unction 01’ system; peimanent consequential limitation of use of a body organ or 
member; sipiific.int limitation of use of a body function or system; or a medically determined injury or 
inipaiiiiicnt o f  ;I iion-pel-manent nature which prevents the injured person from performing substantially 
‘111 of thc m.itcrial acts which constitute such person’s usual and customary daily activities for not less 
than  ninety t h y  (luring the one hundred eighty days immediately following the occurrence of the injury 
01- 1 m pai i-ii1c.n 1.’‘ 

I n  aider to recover under the ‘‘permanent loss of use” category, plaintiff must demonstrate a total 
loss of use o f a  body organ, member, fLinction or system (Oberfy v Bangs Ambulance h c . ,  96 NY2d 
2 0 5 ,  727 N‘r’S2d 378 [2001]). To prove the extent or degree of physical limitation with respect to the 
“pei-iiianent consequential liinitation of use of a body organ or member” or a “significant limitation of 
iisc o f  ;I boc) hnc t ion  01- system” categories, either a specific percentage of the loss of range of motion 
musf be asc -ihcd or there niiust be a sufficient description of the “qualitative nature” of plaintiffs 
Iiniitations. 1% ith <in objective basis, correlating plaintiffs limitations to the normal function, purpose and 
use ofthe bod), p x t  (Toure v Avis RentA Car Systems, Iizc., 98 NY2d 345, 746 NYS2d 865 [2000]). A 
iiiiiior, mild or slight limitation of use is considered insignificant within the meaning of the statute 
(Licriri v Elliott, 57 NY2d 230, 455 NYS2d 570 [1982]). 

It is for the court to deterniine in the first instance whether a prima facie showing of “serious 
tiijLiry” has hccn inade out (Til.‘ying-Cestari v Killtenny, 174 AD2d 663, 571 NYS2d 52.5 [2d Dept 
190 I ] ) .  I’lic~ initi;il  burden 1s on the defendant “to present evidence, in competent form, showing that the 
plaintiff  has no cause of action” (Rodriguez v Goldstein, 182 AD2d 396, 582 NYS2d 395, 396 [ lst Dept 
1 OO?]). Once defendant has met the burden, plaintiff inust then, by competent proof, establish a prima 
lricie case that such scrious injury exists (Caddy v Eyfer, 79 NY2d 955, 582 NYS2d 990 [1992]). Such 
proof. i n  order to be in a competent or admissible fonn, shall consist of affidavits or affirmations 
( P a g u m  v ~;i/lgShUrJ~, 182 AD2d 268, 587 NYS2d 692 [2d Dept 19921). The proof must be viewed in a 
light most liivorable to the noninoving party, here, the plaintiff (Camznzarere v Viflanova, 166 AD2d 
700, 502 NJ’S2tl 808 [3d Dept 19901). 

I n  support o r  their motion, defendants submit, inter alia, the pleadings; plaintiffs verified bill of 
particulars; 1 he affirmed report dated January 1 1, 2006 of defendants’ examining orthopedist, Michael J .  
Kat/ .  M .I).: the a Tiirmed report dated January 18, 2006 of defendants’ examining neurologist, Mathew 
M. Chacho, b1.D.; and the plaintiffs deposition transcript. 

Plair t iff  ciainis i n  his bill and amended bill of particulars that he sustained a righl. rotator cuff 
Lcar/impingc ment; a left Imx iueniscus tear/ACL tear; carpal tunnel syndrome; posterior discopathy at 
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L.5-S 1 .  part a1 L5 sacralizatioii; subluxations at C5, aiid C7-T2; narrowing of the spine at the 
intcr\~ertcbral lbr~ni ina at (3-6 and L5-S 1 ; and sprairdstrains of tlie cervical spine, lumbar spine, and 
right wrist. Plaintiff’ also claims that he was incapacitated and confined to his house for approximately 
sixty days. bloreovcr, plaintiff claims that he sustained a serious injury in the categories’ of a permanent 
loss o I‘ use, a peimancnt consequential limitation, a significant limitation, and a non-pennanent injury. 

I n  11: s report dated January 1 1 , 2006, Dr. Katz states that he performed an independent orthopedic 
zuaminatioii of the plaintiff‘ on that date, and his findings include reflexes that were “2+” and 
symmetrical; no I)aravcrtebral muscle spasm about the cervical or lumbosacral spine; no swelling about 
the shouldel-s. left wrist or left knee; no effusion within the left knee; and no impingement or crepitation 
of the shoulders. He also fiiund that there was a nomial range of motion of the cervical and the 
Iiinibosacra spini:. Additiciiially, he found that there was a normal range of motion of the shoulders, the 
l e l i  11 rist, and the left Iwee with no joint line tenderness. Dr. Katz opined that plaintiff had sustained 
strains of‘ the cervical and lumbosacral spine and contusions of tlie shoulders, left wrist and tlie left knee, 
\vhicli had a11 resolL.ed. Dr. Katz also concluded that plaintiff was capable of the activities of his daily 
I I L  ins, including u~ork, and that he was not disabled. 

I n  his report dated January 18, 2006, Dr. Cliacko states that he performed an independent 
neurological cxamination of the plaintiff on that date, and his findings include no focal nleurological 
delicits; noi mal musclc strength; no atrophy or fasciculations in the upper or lower extremities; a normal 
1 inel’s sign a t  tht :  wrists bilaterally; aiid a negative straight leg raising test bilaterally. He also found 
 hat therc W I S  a noniial range of motion of the cervical and lumbar spine with no palpablle tenderness or 
miisclc spasni. Dr.  Chaclto opined that plaintiff had sustained causally-related cervical and lumbar 
strains, but  1 here was no ob-jective evidence of any neurological disability. Additionally, he concluded 
that tlicrc w :re 110 clinical signs of carpal tuiiiiel syndrome and that plaintiff was capable of performing 
the noniial activities of his daily living. 

P1;liiitif’ftestified that he was a front seat passenger in a van at the time of tlie accident. As a 
I csirlt of the impact, he was thrown foiward but did not lose consciousness. Although emergency 
pcrsonnel ail-ivcci at the scene, he declined treatment at that time. After he was driven home by his 
employer’s ,vi re. he took some aspirin, iced his body, and rested. About seven to ten days later, he 
sought treatment with Dr. C‘arrino, a chiropractor. Plaintiff also testified that he missed about 60 days 
li-om work c tie to his injuries. He has difficulty working a full work week due to knee pain and is able to 
l i f t  only ligl-t n’cights. E e  is also no longer able to run, cycle, oi- play basketball. Lastly, plaintiff 
testificd that lie has not had surgery for any of his injuries. 

By their submissions, defendants made a prima facie showing that plaintiff did not sustain a 
serious in j~ i iy  (SCP, Obedy v Bangs Aiizbiilaizce Inc., supra; Wright v Peralta, 26 AD3d 489, 809 
NYS2d 405 12d Dept 20061; Farozes v Kamraiz, 22 AD3d 458, 802 NYS2d 706 [2d Dept 20051; 
Teotiuro I’ C’oiz~vrry Traiisp, Serv., 19 AD3d 479, 798 NYS2d 466 [2d Dept 20051; Gousgoulas v 
Mdeiidez, 10 AD3d 674. 782 NYS2d 103 [2d Dept 20041). Defendants’ examining pliysicians found a 
normal rang: of motion of the plaintiffs cervical and lumbar spine with no palpable muscle spasm. 
They also found that there was a non~ial range of motion of the plaintiffs shoulders and left knee. In 
addition, de tkndants’ examining physicians opined that plaintiff had no disability as a result of the 
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xcident and t h a t  he had merely sustained sprains and contusions which had resolved. The defendants’ 
rcniaining e\ idencc, including plaintiffs deposition testimony, also supports a finding that he did not 
sustain a S ~ I I O L I S  illjury. As defendants have met their burden as to all categories of serious injury 
alleged by riaintiff, the Coiirt tunis to plaintiffs proffer (see, Francltini v Palinieri, 1 NY3d 536, 775 
UVS2d 232 [2003]; Dongelewic v Murcus, 6 AD3d 943, 774 NYS2d 841 [3d Dept 20041). 

I n  opposii ion to this motion plaintiff submits, inter alia, the unsworn reports dated March 26, and 
\lay 17, 2004 of plaintiff7s treating chiropractor, Anthony Carrino, D.C.; the unsigned report dated April 
3 0 ,  2004 ol‘plain tiffs treating radiologist, Mark J. Decker, M.D.; the affirmed report of plaintiffs 
treating phyiciaii. Eric D. Shapiro, M.D.; and the plaintiffs personal affidavit. Initially, the Court notes 
 hat the uns A om reports of Dr. Carrino and the unsigned report of Dr. Decker, which are not in 
~dmisstble  l’orni, have not been considered in this determination (see, Legendre v Bao, 29 AD3d 645, 
S 16 NYS2d 495 I2d Dept 20061; Zeigler v Ramzudlzan, 5 AD3d 1080, 774 NYS2d 21 1 [4‘” Dept 20041; 
Biionrriiito I’ Slrulberg, 254 AD2d 384, 679 NYS2d 89 [2d Dept 19981). Further, Dr. Shapiro’s report is 
deficient to the cvtent he attempts to rely upon the unaffrmed and unsworn medical reports of other 
doctors ( S C L ,  Olson v R~isscll,  2006 NY Slip Op 9576 [2d Dept, Dec 19, 20061; Domingzcez-Giorzta v 
Sinif/ / .  306 .4D2d 432, 761 NYS2d 310 [2d Dept 20031). 

In 111s report dated October 13, 2006, Dr. Shapiro states that he performed an initial examination 
LII .  the plaintiff on March 30, 2004, and his findings include a positive right shoulder impingement sign; 
J positive Tinel’s sign bilaterally; and a positive drawer test with respect to the left knee. He noted at 
that time t h i t  plaintiffs past medical hjstory included a left hip dislocation. Dr. Shapiro examined the 
plaintiffag: in on May 25, 2004 and noted that there was a positive impingement sign of the right 
shoulder. VGliilc he observed some positive test signs for plaintiffs left knee, he also noted that there 
was sonic i i  tipro\ ement in  the condition of his knee. Although plaintiff complained of pain on palpation 
of the L5/S interspinous muscles, he also noted that there was some improvement in plaintiffs lumbar 
spine. During D r .  Shapiro’s last examination of October 13, 2006, he found a positive impingement sign 
for the right shoulder, a positive Tinel’s sign bilaterally, and a positive McMurray’s sign with respect to 
{he left I ~ i i w .  Dr. Shapiro opined that plaintiff sustained a left knee meniscus tear; double crush 
syndi-omc (cervical radiculopathy and carpal tunnel syndrome); a right rotator cuff tearhnpingement; 
sprains/strains of the lumbosacral spine; and a left wrist sprain. Furthermore, he concluded that plaintiff 
liact a perni:nen t prtial disability, even though he had been working. 

PIaiiitiff’a\ ers that his right shoulder, right ann, left knee, both wrists, neck, back. and tail bone 
liitrt him a f t x  the accident. He underwent physical therapy treatments for his right shoulder and right 
knee for se\ era1 rnonths post accident, but the pain persisted. Plaintiff further alleges that the pain in his 
left I\iiee pwscntly hinders 1iii1-I fi-om engaging in various physical activities and that he wears a brace on 
tiis left knec. left wrist and on his back every day. 

At tlie outset, the Court notes that plaintiff has not submitted any medical proof a.ddressing the 
j)3s1 iiijiii-y t;, his leli hip and the plaintiffs condition prior to the instant accident (see, Luckey v Bauclz, 
I7 AD3d 31 I .  792 NYS2d 624 [2d Dept 20051; Grant v Fofuna, 10 AD3d 446, 781 NYS2d 160 [2d 
Dept 20031). Lliliile Dr. Shapiro records plaintiffs complaints of pain, plaintiff has failed to present any 
niedical pro.) 1’ tha t  was contemporaneous with the accident showing any initial range of motion 
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restrictions for the affected body parts (see, Ranzirez v Paraclze, 31 AD3d 415, 818 NYS2d 238 [2d 
Dept 20001 Yeiiiig v Rojas, 18 AD3d 863, 796 NYS2d 661 [2d Dept 20051; Petirzrin v Leverirzg, 17 
4D3d 173, 704 NYS2d 12 [ 1” Dept 20051). Furthermore, Dr. Shapiro’s report contains no opinion as to 
the causation of‘ plaintiff‘s alleged injuries (see, Vishnevsky v Glassberg, 29 AD3d 680, 815 NYS2d 152 
[2d Dept 2000]}. I n  m y  cvent, Dr. Shapiro has not provided an adequate explaiiation for the gap between 
the cnd of plaintiff’s treatment 0 1 7  May 25, 2004 and his recent re-examination of him on October 13, 
2006 (seo, Piinrirtel v Mesa, 28 AD3d 629, 813 NYS2d 5 17 [2d Dept 20061; Ali v Vasqziez, 19 AD3d 
520,  797 N‘r’S2cl 528 [2d Dept ZOOS]). Plaintiffs two-year gap in treatment was, in essence, a cessation 
o f  treatmcnt. ~1.11~11 lie has entirely failed to address by way of competent medical proof (see, Ponziizells 
v PLW:, 4 h Y3d 560,  797 NYS2d 380 [2005]; McCoiiiiell v Ouedraogo, 24 AD3d 423, 805 NYS2d 418 
: 2cl I k p t  200Sj; Aietz v Harder, 16 AD3d 930, 793 NYS2d 203 [3d Dept 20051). Thereelre, the 
coiicl ~isoi-y i.epoi-t of Dr. Shapiro, which was clearly tailored to meet the statutory requirements, is 
!nsui’ficicnt to establish a “serious injury” under the no-fault law (see, Burke v Galli, 242 AD2d 595, 
004 NYS2cl 732 [2d Dept 19971, Iv deiiied, 91 NY2d 806, 669 NYS2d 1 [1998]; Klzaiz v Haiizid, 19 
4D3d 400, 798 blYS2d 444 [2d Dept 20051). 

While plaintiff‘ has submitted an affidavit listing various physical ailments and limitations, his 
suljectivc c~mp1;iiiits of pain do not constitute a significant injury within the meaning of the statute (see, 
Felix v Ne1t1 YorEi City Tranzsit Autlz., 32 AD3d 527, 819 NYS2d 835 [2d Dept 20061; Moore v Sarwar, 
20 AD3d 752, 8 16 NYS2d 503 [2d Dept 20061). Additionally, the proof submitted by plaintiff is 
ins~ifficient to rLi1:je a triablc issue of fact that he sustained a medically-determined injury or impairment, 
I-onderiiig him ~iii;ible to substantially perform all of his usual and customary daily activities for not less 
rhan 00 d a y  dui-iiig the 180 days immediately following the accident (see, Magarin v Kroyf, 24 AD3d 
’33 ,  807 NJ’S2tl 398 [2d Dept 20051; Drexler v Melaizsoiz, 301 AD2d 916, 754 NYS2d 433 [3d Dept 
20031; Kceira v Trrippeiz, 204 AD2d 405, 742 NYS2d 344 [2d Dept 20021). 

According,ly, the defendants’ motion for summary judgment is granted, and plainitiff s motion is 
denied as acacleniic in  light of the above determination. 

7 

[I31 ed : 1MAK 0 5 2007 

X FINAL DISPOSITION DISPOSITION -. 

[* 5 ]


