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INDEX No. 04-16431 __ 

CAL. No. 06-0 179 1 -MV- 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

P R E S E N T :  

Plaintiffs, 

Defendant. : 
X 

MOTION DATE 12/8/06 
Mot. Seq. # 003 - MG 

CANNON & ACOSTA, LLP 
Attorneys for Plaintiffs 
1923 New York Avenue 
Huntington Station, New York 1 1746 

JAMES P. NUNEMAKER, JR. & ASSOC. 
Attorneys for Defendant 
P.O. Box 9347 
Uniondale, New York 11553-9347 

1’p)ii tho lbllo\ving papers numberccl 1 to 19 read on this motion for summary iudgment; Notice ofMotion/ Order 
; Notice of Cross Motion and supporting papers ; Answering io Y l w i \  Cause and suppot-ling p a p x  

\ !.li(l;ii~i~s anti sirplmtiiig papers __ 
1 - 15 

I6 - 17 ; Replying Affidavits and supporting papers 18 - 19-; Other 
it is, 

ORDERED that this motion by defendant for suniniary judgment dismissing the first cause of 
action on bclinlt‘of~~laiiitiff Sebastian Raniirez on the ground that he did not sustain a “serious injury” as 
dctined 111 Iiisuraiice Lam 5102 (d) is granted. 

This I \  i in action to recover damages for personal injuries allegedly sustained by plaintiffs on June 
1 1 .  2003 a s  ‘I res~11t o f a  1110101- veliicle accident that occurred on the southern shoulder of Spur Drive North 
11 Islip. Ne\ ,  York.  At the time ofthe accident, plaintiff Sebastian Ranlirez was sitting in the front driver 

>cat 01.3 teliicle parked on the shoulder of the road when i t  collided with a vehicle owned and operated by 
dcl’cndant I ~ a a c  Jefferson. I’lanntiff’ Raniirez was subsequently involved in another unrelated motor vehicle 
xcidci i t  on January 16, 2005 and February 17, 2005. 

By I k i r  bi l l  ofparticulars, plaintiffs allege, intei- d i n ,  that, as a result of the subjelct accident, 
plaintiff Ilamil-c;l sustained serious illjuries including bulging discs at L4-L5 and L5-S 1; lmoss of disc signal 
at t ’3-(’3 anc! (’3-CS; uncinate hypertrophy at C5, C6 and C7; Spondylolysis at L5; loss of cervical 
lordosis: myofiiscitis; and thoracic myalgia. Following the accident, he was not confined to his home or a 
hospitiil. .A: the time of the accident, he was unemployed. 

Defi:ndant now moves for summary judgment in his favor dismissing the first cause of action on 
behalf of pl I int i f i ’  Sebastian Raniirez on the ground that he has not sustained a serious injury as defined in 
Iiisiiimcc L:in b 5 102 (d). I n  support, defendant subinits, inter alia, the pleadings; a bill of particulars; the 
trmw-ipt o i‘ the tkposition testimony given by plaintiff Raniirez; the affirmed report dated August 26,2003 

[* 1 ]



o f’no-thult cari-ier‘‘:; physician, !Jr. Joseph Paul; tlie affirmed report dated February 20, 2006 of their 
v\mining orthopedist, Dr. Joseph Stubel; and the affirmed report dated February 22, 2006 of their 
i.\,unininz neur’ologiat. Dr. Richard Pearl. 

Insiir,ince L i n  5 I O 2  (tl) defines “serious iiijury” as “a personal injury which results in death; 
~Iisiiiembcrm-iit, significant disiigurement; a fracture; loss of a fetus; permanent loss of use of a body 
OI g‘in, nicniber, function or system; permanent consequential limitation of use of a body organ or member; 
,ignific,int limitation of use o f a  body function or system; or a medically determined injurj or impairment 
, i t  ‘1 non-pel Inmci I t  nature which prevents the injured person from performing substantially all of the 
ni,itet i a l  acts u hicli constitute such person’s usual and custoniary daily activities for not less than ninety 
days during ~ h c  one hundred eighty days immediately following the occurrence of the injury or 
n?p‘1’1 117eni ’ ?  

I11 or.icr to recovcr undcr the “permanent loss of use” category, plaintiff must demonstrate a total 
los\ of LISP of’a body organ, member, fiinction or system (Oberly v Bangs Anzbulance, 96 NY2d 295, 727 
rCl S2d 378 f2OO I ]  I .  To prove the extent or degree of physical limitation with respect to the “permanent 
cc~nsccluenti;il limitation of use of a body organ or member” or a “significant limitation of use of a body 
fiinct~on o r  cystem” categories, either a specific percentage of the loss of range of motion lmust be ascribed, 
o i -  there n i t i 3 t  be a sufficient description of the “qualitative nature” of plaintiffs limitations, with an 
ot~jective txi>is. correlating plaintiffs limitations to the nornial function, purpose and use of the body part 
I Torrrc) 1’ ,-d~;s Rc)rit A Cur. S’s., 98 NY2d 345, 746 NYS2d 865 [2000]). A minor, niild or slight limitation 
01. ti\c ih coiisiderxt insignificant within the meaning of tlie statute (Licaui v Elliott, 57 NY2d 230, 455 
\) S3cl 570 i i O X 2  I ) .  

I t  I S  t’or thc court to determine in the first instance whether a prima facie showing (of “serious injury” 
has been macle out ( Tipping-Cestari v Kiflzemy, 174 AD2d 663, 57 1 NYS2d 525 [ 19911). The initial 
hut den IS 011 the defendant “to present evidence, in  competent fomi, showing that the plaintiff has no cause 
ol‘ action” (Rodriguez v Coldsteirt, 182 AD2d 396, 582 NYS2d 395, 396 [1992]). Once defendant has met 
tlic Iiurdcn. plain tiff must then, by competent proof, establish a prima facie case that such serious injury 
c\ists (Garlr(j~ 1’ Eyker, 79 NY2d 955, 582 NYS2d 990 [ 19921). Such proof, in order to be in a competent or 
;iclmis\iblc Ibrni, shall consist of affidavits or affirniations (Pagano v Kingsbury, 182 AD2d 268, 587 
%cl’S‘d 09:’ 1 1002]) The proof must be viewed in a light most favorable to the nonmoving party, here, the 
i > l < ~ i i ~ I ~ l Y (  d‘tl/ilitlill‘er(J v C‘illunovu, 166 AD2d 760, 562 NYS2d 808 [ 19901). 

Hei e, det’eiidant made a prima facie showing that plaintiff Raiiiirez did not sustain a serious injury 
wi th in  the meaning of Insurance Law 5 5 102 (d) through the affirmed reports of his exanlining physicians 
a n d  plainti-’f?i’ bill ofparticxilars (we, Tlioiizpsotz v Abbasi, 15 AD3d 95, 788 NYS2d 48 [2005]). On 
August 26, 3003,  approximately two and a half months after the subject accident, Dr. Paid examined 
plaintiff I?atiiii-cz9 using certain orthopedic and neurological tests including Cervical Compression test, 
Sitting Lasegue test, Straight Leg Raising test and Patrick test. Dr. Paul found that all the test results were 
ncgat ive atid tha t  there \va!j no spasm or tenderness around plaintiff Raiiiirez’ cervical, thoracic and lumbar 
spinc. Lh. Paul reported his findings with respect to tlie various ranges of motion of plaintiff Ramirez’ 
ccr-\..ical anci lun-rbar spine and compared those findings to the nornial ranges of motion. Dr. Paul opined 
that plaintIfJ’liamirez had no disability or restrictions related to the subject accident at the time of the 
eumination; that there was no need for further treatment; and that he was capable of performing his normal 
activities ol‘daily living (see, PVillis v New Yuvk City Tr. A d z . ,  14 AD3d 696, 789 NYS2d 223 [2005]; 
~ ~ m i p ~ i r ~ ~ .  C‘hishiturr v Cirevu, 6 AD3d 375, 773 NYS2d 903 [2004]). On February 20, 2006, 
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, ippi oiimntelq tw o years and eight months after the subject accident, defendant’s examining orthopedist, 
[ )r Stubel. e-<nmincd plaintif-f Raniirez, using certain orthopedic and neurological tests including Tinel’s 
\igii. Straight Le:; Raising test and Patrick test. Dr. Stubel found that all the test results were negative and 
dicit there u a) no spasm or tenderness around plaintiff Raniirez’ cervical, thoracic and lumbar spine. Dr. 
\tuliel reported I- I S  findings with respect to tlie various ranges of motion of plaintiff Ramirez’ cervical, 
ihor:lclc and lumbar spine and conipared those findings to the nornial ranges of motion. Dr. Stubel opined 
iliat pl,iintiff’I~amire7 had no disability or restrictions related to the subject accident at the time of the 
u\amin,ition and that he was capable of performing his normal activities of daily living (see, Willis v New 
’Ibrit Ci[v Tu. .4Uth.. s i i p m ) .  On Februaiy 23, 2006, defendant’s examining neurologist, Dr. Pearl, also 
cianiined pluntifl RamireL, using certain orthopedic and neurological tests including Babinski sign, 
iioniherg tesl, Tinel’s sign and Straight Leg Raising test. All the test results were negative and there was 
iio ,spisni o r  tence m s s  around plaintiff Raniirez’ cervical, dorsal and lumbosacral spine. IDr. Pearl 
i eported his findings with respect to the various ranges of motion of plaintiff Ramirez’ cervical and lumbar 
spii~e and co 1iparc.d t h o x  findings to the noriiial ranges of motion. Dr. Pearl opined that plaintiff Ramirez 
I:ad no d i d 7 i l i t y  o r  restrictions related to the subject accident at the time of the examination and that there 
LL k1.s no neeti  ti^ firther treatment (see, id). 

At 1115 deposition, plaintiff Raniirez testified that, at the time of the accident, he was a high school 
st~~deiit  and 
\ ~ ‘ i \  not conlined 1 0  his bed or home; and that he had received acupuncture, shock therapy, heat and 
ph) sical thei apy for  a couple of months and did not take any pain medication. Plaintiff Ramirez’ 
c!epositioii tt stimnny thus reveals that his injuries did not prevent him from performing “substantially all” 
of the mater~ril acts constituting his customary daily activities during at least 90 out of the first 180 days 
follon ing accident ( CCY~, Cicrry v Vefez, 243 AD2d 442, 663 NYS2d 63 [ 19971). Thus, defendant has 
iiici h i \  i n i t i a l  brirdcii of establishing that plaintiff Ramirez did not sustain a permanent consequential 
limitation ol use c f a  body organ or meniber or significant limitation of use of a body function or system 
m c l  that he \vas not prevcntcd from performing substantially all of his usual and customary daily activities 
lor 00 oftlie first I80 days following tlie accident within the meaning of Insurance Law 4 5102 (d) (see, 
Q;olr:~~/e: I’ 6‘rc)tJii. 24 AD3d 939, 805 NYS2d 450 [2005]). 

not employed; that, as a result of tlie subject accident. lie never missed any of his class and 

I n  O J ) J X V I ~  ion, plaintiffs contend that plaintiff Raniirez did sustain a serious injury within the 
iiieaiing of  ns~ir ;~~icc La\+ 4 5 102 (d). In  support, plaintiffs submit only the deposition testimony given by 
plaintit’f’ liai iiire/ Plaintiffs failed to submit any medical reports or expert opinions to support their 
,illegations that ,)laintiff Raiiiirez did sustain a permanent consequential limitation in the use of his cervical 
,ind lunibcir ,pine {see, Hertzmes v Tivedt, 180 AD2d 925, 580 NYS2d 510 [1992]). Plaintiffs also failed to 
wbiiiit any c-omlx:tcnt medical evidence to support a claim that plaintiff Rainirez was unable to perform 
~ubstaiitiallj, all of his daily activities for not less than 90 of tlie first 180 days as a result of the subject 
.icciclcnt ( s ~ t ’ ,  l’itri v Enterprise Relit-A-Car, 8 AD3d 558, 779 NYS2d 128 [2004]). 

LJnd:i tlrc circumstances, this Court notes that plaintiffs failed to raise a triable issue of fact that 
l ) ~ ‘ i i i i [ i ~ f . t i ~ i ~ i ~ i r ~ ~  had sustained a “serious injury” under Insurance Law 4 5102 (d) as a result of the subject 
xcit lent Tiitis, defendant’s motion for summary judgment dismissing the first Cause of action on behalf of 
the pla in t i f f  Sebastian Raniire2 is granted. 
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