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ISDDL’ TOLFN‘TINO-PEREZ and MTLR COW., : 
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BORDA KENNEDY ALSEN & GOLD 
Attorneys for Plaintiffs 
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Bay Shore, New York 11706 
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875 Merrick Avenue 
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MOLOD SPITZ & DeSANTIS, P.C. 
Attorneys for Defendants 
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New York, New York 10018-3617 

L ; p o i i  tlic tollowing papers numbered 1 to 10 read on this motion for summary iudanienl;; Notice of Motion/ 

; Other 
() idor  to  Show Cause and supporting papers 
‘ \ l is\ \  ei-iiig AI’lidavit~~ and sLipporting papers 
. _ _ ~ _  : 1 t m r t t r f W W  . ) it is, 

1 - 10 ; Notice of Cross Motion and supporting papers 
; Replying Affidavits and supporting papers - 

ORDERED that this motion for summary judgment dismissing the first cause of action in 
c.omplaint oil thc !;round that plaintiff Luis M. Calvo did not sustain a “serious injury” as defined in 
Insurance Law 5 5 102 (d) is granted. 

This i b  an action to recover damages for serious injuries allegedly sustained by plaintiffs Luis M. 
(’alvo and C‘esar A. Alvarado as a result of a motor vehicle accident that occurred on the northbound 
lane of Brentwocxl Road at or near its intersection with Third Avenue, Town of Islip, New York on June 
7- 2004. The accident allegcdly happened when the vehicle owned by defendant MTLR Corp. and 
opcrated by dcfendant Tolentino-Perez rear-ended the vehicle owned and operated by plaintiff Luis M. 
C’alvo, and i i which plaintiff Cesar A. Alvarado was riding as a passenger. The first cause of action in 
the coniplaiiit alleges that Luis M.  Calvo sustained a “serious injury” as defined in Insurance Law 8 
5 103 (d), and economic loss in excess of basic economic loss within the meaning of Article 5 1 of the 
Insurance Lam. The second cause of action in the complaint alleges that Cesar A. Alvarado sustained a 
“serious iiijurj ” a i s  defined in Insurance Law 5 5 102 (d), and economic loss in excess of basic economic 
lo\\ wi th in  t ie mcaning of Ai-ticle 51 of the Insurance Law. By Order dated October 11, 2006 (Doyle, 
.I .), plaintiff L1ii.s !VI. Calvo was granted summary judgment against defendants on the counterclaim 
plcaded in tl le answer. dated September 22, 2004, and the remaining causes of action weire severed and 
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continued. llcfi.ndants now move for an order pursuant to CPLR 32 12 granting them summary 
~udgme~it di ji11ixsing tlie first cause of action in the complaint on the grounds that plaintiff Luis M. 
Calvo did not susiain a “serious injury” as defined in Insurance Law 5 5102 (d). No opposition has been 
filed to this iiiolion. 

Iiis~ii.;ince Law $ 5 I02 (d) defines “serious injury” as “a personal injury which results in death; 
disi7iei~ibcr17ietit; ijignificanl disfigurement; a fi-acture; loss of a fetus; permanent loss of iuse of a body 
orj-~an, meni x r ,  fiinction or system; permanent consequential limitation of use of a body organ or 
incmber; significant limitation of use of a body function or system; or a medically determined injury or 
I mpaimient of a non-pemiaiieiit nature which prevents the injured person from performing substantially 
,111 of tlie nii teriiil acts which constitute such person’s usual and customary daily activities for not less 
than ninety (lays during the one hundred eighty days immediately following the occurrence of the injury 
Of  1 nlpalrnlent.” 

I n  order to recover under the ‘‘permanent loss of use” category, plaintiff must demonstrate a total 
l osb  of use c f a  body organ, member, function or system (Oberly v Bangs Ambulance Inc., 96 NY2d 
295, 727 NYS2tl 378 [2001]). To prove tlie extent or degree of physical limitation with respect to the 
“permanent conxqiiential limitation of use of a body organ or member” or a “significant limitation of 
use of a body function or system” categories, either a specific percentage of the loss of range of motion 
must be ascribed or there must be a sufficient description of the “qualitative nature” of plaintiffs 
I~mitatlons. it i th  ;in objective basis, correlating plaintiffs limitations to the normal fi-inction, purpose 
uid L I ~ C  of’tlie body part (Tnure v Avis Rent A Car Systenzs, Izc., 98 NY2d 345, 746 NJ’S2d 865 
(2000]). A i i i i i o ~ ,  mild or slight limitation of use is considered insignificant within the meaning of the 
statute (Lictrri 1’ Elliott, 57 NY2d 230, 455 NYS2d 570 [1982]). 

I t  IS 1’01- tlic court to determine in the first instance whether a prima facie showing of “serious 
injury” has lxcn inade out (Tipping-Cestari v Killzenrzy, 174 AD2d 663, 571 NYS2d 525 [2d Dept 
I90 I ] ) .  Thi initial burden is on the defendant “to present evidence, in competent fomi, !showing that the 
p l~ i~~~ t i f l ’has  no cause of action” (Xodrigzcez v Goldsteiiz, 182 AD2d 396, 582 NYS2d 395, 396 [ Is t  Dept 
1 9921). 0nc.e defendant has met the burden, plaintiff must then, by competent proof, establish a prima 
facie case tl at such serious injury exists (Caddy v Eyler, 79 NY2d 955, 582 NYS2d 990 [ 19921). Such 
proof‘, in orcler to be in a competent or admissible form, shall consist of affidavits or affirmations 
(Ptig‘ciizo 1’ K i ~ i g s i h q ~ ,  182 AD2d 268, 587 NYS2d 692 [2d Dept 19921). The proof musit be viewed in a 
light most f:n orable to the nonmoving party, here, the plaintiff (Canzmzarere v Villanova, 166 AD2d 
740- 562 NTTS2d 808 [3d Dept 19901). 

In sipport of their motion, defendants submit, inter alia, the pleadings; plaintiffs“ verified bill of 
particulars: the rcport of defendants’ examining neurologist, Paul Wright, M.D.; and Mr. Calvo’s 
deposition t ‘anscript. Plaintiff‘s claim in their bill of particulars that Mr. Calvo sustained, among other 
things, cerv cal. thoracic, and lumbar strains and sprains; straightening of curvature of the cervical 
spine; cervical rathculopathy; post-traumatic lumbar facet joint syndrome; and L5-S 1 spondylolisthesis’. 

S l ~ ~ ) ~ ~ ~ i ~ l o l l s t l l e s l ~ j  is defined as the forward movement of the body of one of the lower lumbar vertebrae I 

on thc i utelm  elm 11, 0 1  tipon the sacruin (Stedman’s Medical Dictionary 1678 [27“’ ed 20001). 

[* 2 ]



Plaintiffs also claim that M.r. Calvo’s injuries are permanent and that he is restricted in the activities of 
his daily livinz. I n  addition, plaintiffs claim that Mr. Calvo was not confined to a hospital or to his bed, 
and that he 1 . v ~  not incapacitated from his employment. The Court construes these allegations to mean 
tha t  Mr. Calvo sustained a serious injury in the categories of a permanent consequential limitation and a 
sign i tican t 1 imitation. 

In his report dated November 2, 2005, Dr. Wright states that he perfornied an independent 
medical examination of Mr Calvo on November 2, 2005, and his findings include a norriial motor 
e\amiiiation that m as symmetrically “5/5“; no inuscle atrophy or fasciculations; an “intact” sensory 
9) stcni; nor ina l  gait; and an “intact” straight leg raising test. He also noted that there was no muscle 
spasm i n  t h c  paraspinal niusclcs of the cervical, thoracic, and lumbar spine. Dr. Wright (opined that 
there was rill e\ idence of a neurological dysfLinction. 

MI.. (_.ai\ o testified that he was the driver of the vehicle in which he and plaintiff Alvarado were 
I iding when the accident happened. He declined ambulance assistance at the scene of the accident, and 
instead drok.2 to his place of business. The next day, he saw Dr. Michalowicz, but he has not seen him 
since that tiine. I { , -  currcntly works regularly at a store which lie owns and is able to loadl and unload 
nierchandisc . M r .  Calvo further testified that he participates in physical activities such as football, 
basebal I .  and niari.ial arts. 

By tlicir >ubli1issioii:;, defendants have made a prima facie showing that Mr. Calvo did not 
sustain a serious iiijut-y (sec, Ramie v Abdzcl-Massilz, 28 AD3d 447, 813 NYS2d 473 [2d Dept 20061; 
IVrigIit v Pewltri, 26 AD3d 489, 809 NYS2d 465 [2d Dept 20061; Hernandez v DIVA Cab Cory., 22 
AD3d 722. 80-4 NYS2d 396 [2d Dept 20051; Gousgozclas v Melerzdez, 10 AD3d 674, 782 NYS2d 103 
12d Dept 20041, Grant v Heli Trucker, Inc., 294 AD2d 538, 742 NYS2d 874 [2d Dept 20021). Dr. 
\i‘right fo~iiid upon his examination conducted in 2005, that Mr. Calvo had no muscle atrophy or 
I‘:iscic~ilations. I‘urtherniore, other tests performed by Dr. Wright showed no abnormalities, and he 
opined that P4r. C,.tlvo had no disability as a result of the accident. The defendants’ remaining evidence, 
including M a. C‘al vo’s deposition testimony, also supports a finding that he did not sustain a serious 
ilijury or cconomic loss in excess of basic economic loss (see, Rulisoiz v Zanella, 1 19 AD2d 957, 501 
NYS2d 487 3d Dept 19861 1. As this motion is unopposed and no triable issues of fact have been raised, 
del’endants are granted partial summary judgment dismissing the first cause of action on lbehalf of Mr. 
C’alvo (sc2e, (’PLR 32 12 [e]). Accordingly, the second cause of action on behalf of plaintiff Cesar A. 
4lvarado IS  xvercd and continued for trial (see, CPLR 32 12 [e], [ 11; Yaraghi v Zeller, 256 AD2d 765, 
730 NYS2d 5 17 [;!d Dept 200lI). 
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