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X 
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1737 North Ocean Avenue 
Medford, New York 11763 

CHEVEN, KEELY & HATZIS 
Attorneys for Defendant 
40 Wall Street, I S h  Floor 
New York, New York 10005 
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lipon the following papers numbered 1 to 22 read on this motion for s u m a r v  iudgment; Notice of Motionl Order 
to Show Cause and supporting papers ; Notice of Cross Motion and supporting papers ; Answering 
.\ffiidavits and suppoiting papers - 10 - 20 ; Replying Affidavits and supporting papers 21 - 212 ; Other - 

1 - 9 

: ( & M M  ) it is, 

ORDERED that this motion by defendant for summary judgment dismissing the complaint 
against him on the ground that plaintiff did not sustain a “serious injury” as defined in Insurance Law 
$ 5 102 (d) is denied. 

This is an action to recover damages for personal injuries allegedly sustained by plaintiff James 
J L I I ~ C ,  Jr.,  when hi:; vehicle was rear-ended by a vehicle owned and operated by defendant Aniin Erfani 
on North Loop Road in Stony Brook, New York, on October 27, 2003. 

By h i s  bill of pai-ticulars, plaintiff alleges that he sustained serious injuries as a result of the 
subject acciclent, including ZL herniated disc at L5-S 1; bulging discs at C5-C6 and C6-C7; cervical 
radiculopathy at L5-S 1 ; cervical, thoracic and lumbar spine spraidstrain; myospasm and myofascitis; 
and sciatic neuriti:;. In addition, plaintiff claims that he was not confined to bed and home. 
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Defendant now nioves for summary judgment in his favor dismissing the complaint on the 
ground that plaintiff has not sustained a serious injury as defined in Insurance Law 9 5102 (d). In 
support, defendant submits, inter d i u ,  the pleadings; a bill of particulars; the affirmed medical report 
dated July 1 1 ,  2006 of his examining neurologist, Dr. Warren Cohen; the affirmed medical report dated 
July 1 1 ,  2006 of his examining orthopedist, Dr. Wayne Kerness; two affirmed MRI reports dated June 
28, 2005 of Dr. Natalio Damien concerning plaintiffs cervical and lumbar spine, taken on November 
2 1, 2003. 

Insurance Law tj 5 1102 (d) defines “serious injury” as “a personal injury which results in death; 
disiiiembennent; significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
organ, member, function or system; permanent consequential limitation of use of a body organ or 
member; sii;nific;lnt limitation of use of a body function or system; or a medically determined injury or 
umpairnient of a non-permanent nature which prevents the injured person from performing substantially 
a11 of the miteriall acts which constitute such person’s usual and customary daily activities for not less 
than ninety days during the one hundred eighty days immediately following the occurrenlce of the injury 
or impairment .” 

111 order to recover under the “permanent loss of use” category, plaintiff must denionstrate a 
total loss of use of a body organ, member, function or system (Oberly v Bangs Ambulance, 96 NY2d 
2 0 5 ,  727 N’IS2d 378 [2001]). To prove the extent or degree of physical limitation with irespect to the 
“permanent conscyuential limitation of use of a body organ or member” or a “significant limitation of 
LISC of a body function or system” categories, either a specific percentage of the loss of range of motion 
must be ascr-ibed, or there must be a sufficient description of the “qualitative nature” of plaintiffs 
limitations, with ;m objective basis, correlating plaintiffs limitations to the normal functiion, purpose 
dnd use of the body part (Tozire v Avis Rent A Car Sys., 98 NY2d 345, 746 NYS2d 865 [2000]). A 
minor, mild or slight liniitatiori of use is considered insignificant within the meaning of the statute 
(Licari v ElIiort, 57 NY2d ;!30, 455 NYS2d 570 [1982]). 

It is for ths court to determine in the first instance whether a prima facie showing of “serious 
iii-jury” has been rnade out (Tipping-Cestari v Killzerzny, 174 AD2d 663, 571 NYS2d 525 [1991]). The 
initial burden is on the defendant “to present evidence, in competent form, showing that the plaintiff has 
no cause of action” (Rodriguez v Goldstein, 182 AD2d 396, 582 NYS2d 395, 396 [1992]). Once 
defendant has met the burden, plaintiff must then, by competent proof, establish a prima facie case that 
such serious iiijury exists (Gaddy v Eyler, 79 NY2d 955, 582 NYS2d 990 [ 19921). Such proof, in order 
to lie in a competent or admissible form, shall consist of affidavits or affirmations (Pagan0 v 
Kingsbury, 182 A.D2d 268, 587 NYS2d 692 [ 19921). The proof must be viewed in a light most 
Favorable to the nonmoving party, here, the plaintiff (Cammarere v Villanova, 166 AD2d 760, 562 
NYS2d 808 [ 19901). 

Here, defendant macle a prima facie showing that plaintiff did not sustain a serious injury within 
the meaning of Insurance Law 0 5 102 (d) through the affirmed reports of his examining physicians and 
plaintiff‘s bill of particulars (see, Tlzonzpsorz v Abbasi, 15 AD3d 95, 788 NYS2d 48 [2005]). Dr. 
Damien’s MRI report of plaintiffs cervical spine dated June 28,2005 revealed that plaintiff had slight 
bulging discs at C5-CG and C6-C7. For a bulging disc to constitute a serious injury, there must be 
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objective evidence of the ex tent or degree of the alleged limitation resulting from the injury and its 
duration (ser,  Cuzmaii v Pan1 Michael Mgt., 266 AD2d 508, 698 NYS2d 719 [1999]). (On July 11, 
2006, approximately two years arid nine months after the subject accident, defendant’s examining 
neurologist, Dr. C‘ohen, examined plaintiff, using certain orthopedic and neurological tests including 
Foraminal C‘onipiession test, Spurling test, Jackson’s Compression test, Soto-Hall test, Cervical 
Distraction test, Elecliterew’s test, Straight Leg Raising and Kernig test. Dr. Cohen found that all the 
test results were negative and that there was no tenderness, trigger points or spasm in plaintiffs cervical 
and lumbar spine. Dr. Cohcn reported his findings with respect to the various ranges of motion of 
plaintiffs cervical and lumbar spine and compared those findings to the normal ranges of motion. Dr. 
Cohcn found that plaintiff had full range of motion in his cervical and lumbar spine, except 80 degrees 
flexion of his lumbar spine l(90 degrees nomial). Dr. Cohen concluded that plaintiff was capable of 
performing his daily nornial activities and that there were no disabilities related to the subject accident 
(scc’, CVillis ‘v New York City Tr. At&, 14 AD3d 696, 789 N Y S 2 d  223 [2005]; compare, Ciiristinan v 
Crreva, 6 AD3d 375, 773 NYS2d 903 [2004]). On the same date, defendant’s examining orthopedist, 
Dr. Kerness. also examined plaintiff, using certain neurological and orthopedic tests including Straight 
Leg Raising A11 the test results were negative. Dr. Kerness reported his findings with respect to the 
various ranges of motion of plaintiffs cervical and lumbar spine and compared those findings to the 
nomirtl rangx of motion. Dr. Kerness found that plaintiff had full range of motion in his cervical and 
I~imbar spine and that there was no spasin in his cervical, thoracic and lumbar spine, although there is a 
minimal tenderness at the right sacroiliac joint. Dr. Kerness opined that plaintiff had no disability or 
restrictions I elated to the sulDject accident, that there was no need for further treatment, and that he was 
capable of \\,orking on a full-time basis and performing his normal activities of daily living (see, Willis 
1’ New York Citjy rr. Autlt., supyu). Thus, defendant has sustained his burden of demonstrating that 
there is no objective evidence of physical limitations resulting from plaintiffs alleged injuries (see, 
Sairtos v Murcelliiio, 297 AD2d 440, 746 NYS2d 11 1 [2002]; O’Neal v Caizcilla, 294 AD2d 921, 741 
NYS2d 815 [200:!]; Hutchi,nson v Beth Cab Corp., 204 AD2d 151,207 AD2d 283, 612 NYS2d 10 
[ 19041). 

In opposition, plaintiiff contends that he did sustain a serious injury within the meaning of 
Insurance Lam 9 5102 (d). I n  support, plaintiff submits his own affidavit; the affirmed affidavit dated 
January 2, 21106 of his treating chiropractor, Dr. Michael Campo; the medical record of South Shore 
Chiropractic, including the affirmed report dated December 28, 2006 of Dr. Michael Campo, numerous 
reports, notes and test results; the affirmed affirmation of January 4, 2007 of Dr. Mark Shiapiro; and two 
aflimied MF.1 reports of plaintiffs cervical and lumbar spine, taken on November 21, 2003 by Dr. 
Mark Shapiro. 

Hcrc, on January 4, 2007, Dr. Shapiro affirmed plaintiffs MRI reports, performed on November 
I! 1, 2003. The MRI reports revealed that plaintiff had a straightening of the cervical lordosis, bulging 
discs at C54’6 and C6-C7 and a herniated disc at L5-S1. For a herniated or bulging disc to constitute a 
serious injury, there must be objective evidence of the extent or degree of the alleged physical 
limitations resulting from the injury and its duration (see, Nelsoiz v Amicizia, 21 AD3d 1015, 803 
UYS2d 87 [2005]; Kearse v NPW York City Tr. Autlz., 16 AD3d 45,789 NYS2d 281 [20105]; Gicznzan 
1’ Paul Michael ilfgt., 266 A.D2d 508, 698 NYS2d 719 [ 19991). Dr. Campo had treated plaintiff for 
dpproxiniately six months afier the subject accident and administered certain orthopedic and 
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neurological tests including Cervical Compression test, Rotary Cervical Compression teist, Jackson 
Cervical Cc mpressioii test, Maximum Cervical Compression test, Soto-Hall test, Kemp’s test, 
Bechterew’:; test, Milgram’s test, Lasegue’s test and Hibb’s test. All the test results were positive. On 
November 5 ,  2003, nine days after the subject accident, Dr. Campo performed a range of‘motion test of 
plaintiffs cmica l  and luiiilbar spine, using a computerized inclinometer, which is the prloper and 
approved method to test an alleged restriction of motion to tlie cervical and lumbar spine: (see, Kraenter 
v Henniitg, 237 AD2d 492. 655 NYS2d 96 [1997]; Taher v Valerio-Menu, 195 Misc2d 687, 759 
NYS2d 646 [2003]). On December 22,2006, approximately three years and two months after the 
subject accidcnt, Dr. Campo re-examined plaintiff and performed a range of motion test of his cervical 
and lumbar spine, using a computerized inclinometer. Based on the positive orthopedic tests and the 
coiiiparisoii of plaintiff‘s limitations of motions with normal function, Dr. Campo concluded that 
plaintiff sustained a serious injury within the meaning of Insurance Law 4 5102 (d). Furthermore, Dr. 
Campo satisfactorily explained in his affidavit the approximately two year and six month gap between 
the end oT the medical treatment to plaintiff on June of 2004 and the re-examination on December 22, 
2006 (sec, tVillia,rrrs v New York City Tr. Autlt., 12 AD3d 365, 786 NYS2d 183 [2004]; Black v 
Kobiizsorr, C 05 AD2d 438, ‘759 NYS2d 741 [2003]). As an explanation for the cessation of treatment, 
Dr. Campo stated that plaintiffs “no-fault benefits have been terminated and due to lack of insurance 
and economic reasons [plaiiitiffl has stopped treatment.” 

Thus, plaintiff has raised a triable issue of fact as to whether he sustained a significant limitation 
o f  use of a hody function or system constituting a serious injury as defined by Lnsurance ]Law 5 5102 (d) 
(see, Kraeirrer v Herrning, 237 AD2d 492, 655 NYS2d 96 [ 19971). Accordingly, defendant’s motion 
for summary j udgment dismissing tlie complaint on the ground that plaintiff did not sustain a “serious 
iiijury” as dcfined in Insurance Law 9 5 102 (d) is denied. 
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