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PREME COURT - STATE OF 

INDEX NO. 26148-04 

EW YORK 
I.A.S. PART 33 - SUFFOLK COUNTY 

P R E S E N T :  

I - lon.  -3MXS F. WHELAN 
Justice of tlie Supreme Court 

S&P C‘.\RT [NC SERVICE, D4C. and 
I I-IOIC1.4S C’. BESCH, 

MOTION DATEJ/13/06 (#002) - 
ADJ.DATES - 1 111 7/06 
MOTION DATE 1,‘5/07 (#003) 
ADJ.DATES - 1/12/07 
Mot. Seq. # 002 - Mot D 
Mot. Seq. # 003 - Mot D 

S B E N  & SIBEN, LLP 
Attys. For Plaintiff 
90 E. Main St. 
Bay Shore, NY 1 1706 

AHMUTY, DEMERS & McMANUS 
Attys. For Defendants 
200 I.U. Willets Rd. 
Albei-tson, NY 1 1507 

Defendants. 
X 

L.poii tlie I‘ollowing papers iiumbered 1 to 14 read on these iiiotioiis to preclude and to strike answer 
-- 

\lotion and suppoi-tiiig papers 

-smtorrosKft&c-mwtkm) i t  is, 

; Notice of MotioidOrder to Show Cause aiid supportiiig papers 1-3; 8 - 1 0 ;  Notice of Cross 
-; Answering Affidavits and supporting papers 4-5; 11-12; 

I<rpl\~ing Afl’ica\its and supporting papers -6-7; 13-14 ; Other ; (-- 

ORDERED that this motion (#002) by defendants for an Order precluding plaintiff hoin giving 
i\ Iclence 111 suppo t-t ofliis allegations 01-, in the alternative, compellingplaiiitiff to provide complete responses 
13) a date ceitLiiii, is granted to the extent that the plaintiff shall provide defendants with those discoveiy 
deniancls noted i n  defendants’ Suppleiiiental Notice of Discovery and Inspection dated J ~ l y  27, 2006 within 
tnii-tc-five ( C  5 )  days of the date herein and in tlie event said discovery i t e m  are not provided or plaintiff is 
not i n  posse;sioii ihereof, ail affidavit shall be provided to defendants as to those unavailable items; and it is 
f trl-lhcl 

[* 1 ]



ORDERED that this motion (ff003) by plaintiff for an Order pursuant to CPLR 3124 and/or 3126, 
\~r iLi~ig  defiid,iiits’ answer for failure to provide discovery and compelling a flirther examination before trial 
I >  SI anted to lis e ~ t e n t  that the parties are directed to appear at a discovery conference scheduled for March 
20, 2007, at () ,30 a.m., 111 Part 33, at the courthouse located at 1 Court Street, Riverhead, New York; aiid it  
I -  iLlI-lhel- 

ORDERED thdt clel’endants’ counsel is directed to serve a copy of this Order with Notice of Eiitiy 
iilmn the altome> 521- plaintiff within twenty (20) days of the date hereiiipursuaiit to CPLR 2 103(b)( 1),(2) and 
( I and  t l i w  Iftei. lile the affidavit of service with the Clerk of tlie Court. 

1’111s s a i  action for personal injuries allegedly sustained by plaintiff when, while wallting, he was 
ilii-iicI\ by <i 1 eliicle owned by the defendant, S&P Cai-ting Service, and driven by the co-defendant, Thomas 
c Bescli (he1 ciiiaflcr collectively “S&P”). S&P now moves (motion #002) to compel tlie plaintiff to provide 
c c i ~ i i i i  docLunentation pertaming to liis iiiiiiiigatioii status. hi liis bill of particulars, plaiiitiff made a claim 
!oi  lost \\ cigrs ~ i i d  in his opposition to S&P’s motion, plaintiff also indicated the probability of a claim for 
Iiitiii-e lost eai-iilngs. The court notes that plaintiffs claim for lost wages is not for any job related injuiy. 

CPLR 3 1 ( 1  1 ( a )  requires a pai-ty to make full disclosure upon request of “all evidence material and 
necessary in the prosecution or defeiist: of an action regardless of the burden of proof.” The Court of Appeals 
lias stated t h c  words “material and necessary” are, in their view, to be interpreted to require disclosure, upon 
request. of’aiiy facts bearing on the controversy which will assist preparation for trial by sharpening tlie issues 
:ind reducing delay and prolixity” (Allen v Crowell-Collier Pzibl. Co., 21 NY2d 403, 406, 288 NYS2d 449 

~ I%S]. sei. r,lio The Roiiimi Cntliolic Clirircli of the GoodSIiepnrd v Teiiipco Sys., 202 AD2d 257, 608 
YJ’S2d 64’ 1 I ”  I k p t  19‘941). 

M’li I It: the pl‘iiii t i  ff s causes of action in Balbzrena v IDR Realty, 6 NY2d 33 8, 8 12 NY S2d 4 1 6 (2006), 
c~iicerned ai- alier-l’s lost wage claim under the labor law, the Court found that any question regarding said 
cliiim and ai0 possible conflict with federal law could be alleviated by peiiiiitting a jury to coiisider a 
plaintiffs immigration status as one fiictor in a detemiination of a lost wage claim. “In other words ajury’s 
m d y i s  o f 3  h i r e  wage claim proffered by an uiidocuiiiented alien is similar to a claim asserted by any other 
in1 ui-ed person i n  that the deteiiiiiiiation must be based on all of the relevant facts and circunxtaiices presented 
111 the case” (Bn;-dioiui  v Trzistees of Colziiizbia Univ. in the City ofNeiv York, 11 Misc3d 1035, 1038, 816 
\.J7S-3cl 35 1 [Sup Ct Kings Couiity20061). “A plaintiffs immigration status is relevant to the detei-niination 
~ ) t  damages to be resolved by a jury” (.Wa=liizger v Cassiizo, 25 AD3d 14, 30, 802 NYS2d 56 [2d Dept 20051 
L ~ r ~ l l l o ~ l L \  01171111’1~)  

Therc.foi-e, 111 applying the principles of this broad discovery mandate, all facts which are material and 
1 cle\ an t  to plaintiffs alien status are discoverable and defendants’ motion is granted. Plaintiff is directed to 
 ompl ply u.itli tlie disco\rei-y notice witliiii thii-ty-five (35) days of tlie date herein aiid in the event plaintiff is 
iinable to coi-iply I\ I th said notice and provide tlie proper docunientatioii to defendants, he shall then provide 
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~ i i  ~l‘fida\ i t  ti, that eFfect as the plaintil’f caiiiiot be compelled to produce that which may not exist (see Euro- 
CmtraI Corp. 1’ Drrlsiiiier, IIIC.,  22 AD3d 793, 803 NYS2d 171 [2d Dept 20051). 

4cco rd ing l~  defendants’ motion is granted as herein indicated and plaintiffs motion is scheduled for 
-1 discoi7ery c onferencs. This coiistitutes the Order and decision of the Court. 
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