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INDEX NO. 03-27654F 
CAL. NO. 0 6 - 0 1 3 9 1 - ~ ~  

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

P R E S E .rV T :  

Hen. - ROBERT W. DOYLE 
Justice ol'the Supreme Court 

X ____________________-_----------------------------------------- 
ANNA-LISA FORD and KEVIN FORD, 

PI ainti ffs, 

against 

TOWN 1.11; R4BYLON, WASTE MANAGEMENT,: 
IYC.. N.P.S. PROPERTY COW. and 
NORMANDY GARDEN APARTMENTS, 

Defendants. : 
x 

MOTION DATE 9-20-06 (#002) 
MOTION DATE 10-20-06 (#003) 
Mot. Seq. # 002 - MG 
Mot. Seq. # 003 - MD 

TIERNEY & TIERNEY 
Attorneys for Plaintiffs 
409 Route 112 
Port Jefferson Station, NY 11776 

ST. JOHN & WAYNE 
Attorneys for Defendants Town of Babylon 
& Waste Management 
70 East 55th Street 
New York, NY 10022 

FIDEN & NORRIS 
Attorneys for Defendants N.P.S. Prop & 
Normandy Garden Apts. 
1065 Avenue of the Americas, 15th Floor 
New York, NY 1001 8 

L;poii tho following papers numbered 1 to 45 read on these motions for summary iudgineiit : Notice 
01' Motion ' Oidci. to Show Cause and supporting papers 1 - 20; 2 1 - 35 ; Notice of Cross Motion and supporting 
p;l~'Crs : Answering Affidavits and supporting papers ; Replying Affidavits and supporting 
p:ipors 4:' - 43: 44 - 45 ; Other- ; (( hmetidn) it is, 

36 - 4 1 

ORDERED that the motion by defendants Town of Babylon and Waste Management, 
Inc. and the motion by defendants N.P.S. Property Corp. and Normandy Garden Apartments are 
coi1solid:ited for piirposes of this determination; and it is 

ORDERED that the motion by defendants Town of Babylon and Waste ManaLgenient, 
I I X .  for summ,~ry judgment in their favor is granted; and it is further 
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ORDERED that the motion by defendants N.P.S. Property Corp. and Normandy Garden 
Apartments for summary judgment in their favor is denied. 

PlaintiffAnna-L,isa Ford commenced this action to recover damages for personal injuries 
sustaincd on August 25, 2002, when she allegedly slipped and fell on a clear plastic bag that was 
located 1 ) i i  thc stoop outside her apartment door. Her husband, plaintiff Kevin Ford, sued 
derivatii. el? t;or loss of services. At the time of the accident, plaintiff and her husband resided at 
a residential complex known as Normandy Garden Apartments, which is owned by defendant 
N.P.S. Property Corp. and located in defendant Town of Babylon. It is undisputed that in August 
2002. dcl‘endant Waste Management, Inc. had a contract with the Town to provide dumpsters at 
the Norriiandy Gardens coinplex and to regularly reniove tlie garbage from such dumpsters. 

-’lie bi l l  of particulars alleges that the source of the plastic bag was a defective dunipster 
located in front of plaintiffs’ apartment. It alleges, aniong other things, that tlie dumpster had a 
bi-oken lid, which allowcd debris to be carried out by the wind, and that defendants had notice of 
such cot idition. It filrther alleges that defendants were negligent in failing to maintain the 
parking lot i n  a reasonably safe condition; in failing to correct a known hazardous condition; and 
in  placii g the dumpster “in an area which would likely cause injuries to persons working in tlie 
area. 

i \ t  a dl-position conducted in June 2004, plaintiff testified that die did not see the plastic 
bag on t ie  stoop before she fell. She testified that she did not know what caused her to foot to 
slip irnti 1 aftei she fell, when her husband discovered a clear plastic bag on the toe of her shoe. 
Plaintiff fiirtkr testified that prior to the accident she observed that the lid was broken off the 
dumpster, and that she advised the superintendent of the complex that debris was blowing out of 
111 t‘ d LI I l l  17 s t e r . 

Lkfentrlants Town of Babylon and Waste Management now move for summary judgment 
dismissi ig thy  complaint and the cross-claim against them on the ground that there is’ no 
evidcncc. that the plastic bag that allegedly caused plaintiffs fall came from the dumpster. The 
Town ai-d Waste Management further assert that they had no duty to maintain the grounds at 
Norniantly Gardens, and that they had no notice that debris was blowing out of the dumpster or 
that the lid of the dumpster was broken. Defendants N.P.S. Property and Normandy (Garden 
Apartments also move for summary judgment in their favor, arguing that there is no evidence 
that the plastic bag that allegedly caused plaintiffs fall came from the dumpster. Plaintiffs 
oppose t ie motion, alleging that a triable issue exists as to whether defendants had notice that the 
subject c i m p s  ter created a hazardous condition at the apartment complex. The Count notes that 
thc sur-reply submitted by plaintiffs was improper (see, CPLR 22 14), and was not considered in 
its detcnnination of the motions. 

7 o pro\ e a prima facie case of negligence, a plaintiff must demonstrate the existence of a 
duty, a breach of that duty, and that tlie breach of such duty was a proximate cause of his or ’her 
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iiijiirics ( \ C Y ,  Piilka v Edelmart, 40 NY2d 781, 390 NYS2d 393 [1976]; Etzgellzurt v County of 
Orange, 16 AD3d 369, 790 NYS2d 704 [2d Dept], lv denied 5 NY3d 704, 801 NYS2d 1 [ZOOS]). 
Proving that ;in accident occurred, or that the conditions existed for such an accident, is 
insufficient to establish negligence. “‘Proof of negligence in the air, so to speak, will not do”’ 
(Martin v Herzog, 228 NY 164, 170, 126 NE 814 [ 19201, quoting Pollock, Torts (10 th Ed.), p. 
472). A n d  while proximate cause generally is a matter for the jury, a plaintiff who brings a 
negligence ac lion must demonstrate prinia facie that the defendant’s negligence was a substantial 
caiise ol’tlic event which produced his or her injury (Derrliarinw v Felix Contr. Corp., 51 NY2d 
308, 3 15. 434 NYS2d 166 [ 19801; see, Multeshwnri v City of New York, 2 NY3d 288, 778 
NI’S2d 432 [2004]; Forrtzan v City of Wliite Plains, 5 AD3d 434, 773 NYS2d 102 [2d Dept 
2004 I ) .  

1~iirtIit:r. to establish a prima fhcie case based solely on circumstantial evidence, a 
plaintiff must present facts and conditions from which the negligence of the defendant and the 
caiisc oi’the accident may reasonably be inferred (see, Sclzrzeider v Kings Hwy. Hosp. Ctr., 67 
N\r’2d 743, 500 NYS2d 95 [ 19861; Burdi v City of New York, 293 AD2d 505,739 NYS2d 747 
[Zd Dept]. / I ,   denied 98 NY2d 61 1, 749 NYS2d 2 [2002]). A plaintiff is not required to prove the 
e x x l  nature of the defendant’s negligence (see, Guyle v City of New York, 92 NY2d 936, 680 
NL’S2d 900 [ I998]), or to exclude every other possible cause for the injury-producing event (see, 
Biirgos v Aqi,iediict Realty Corp., 92 NY2d 544, 550, 684 NYS2d 139 [ 19981; Bertzstein v City 
ofNeiv York, 69 NY2d 1020, 5 17 NYS2d 908 [ 19871; Scltrieider v Kings Hwy. Hos ,~ .  Ctr., 
s u p w )  t l i  meet this burden. Rather, a plaintiff must offer evidence showing that it was “more 
Iil<ely” or  “more reasonable” that the alleged injury was caused by the defendant’s negligence 
than  by io171c other agency (Gayle v City of New York, supra, at 937,680 NYS2d 900; see, Grob 
v Kings Realty Assocs., 4 AD3d 394, 771 NYS2d 384 [2d Dept 20041; New York Tele. Co. v 
Harrison &! EFrirrowes Bridge Contrs., 3 AD3d 606, 771 NYS2d 187 [3d Dept 20041; Collins v 
Ci[v ofIVew I’orlc, 305 ’4D2d 529, 759 NYS2d 349 [2d Dept 20031). Plaintiffs evidence must 
bc sufficient fbr a jury to determine, based on logical inferences drawn from such evidence, that 
caiises 5ir the injury other than the defendant’s negligence are sufficiently remote (see, Guyk v 
City of New York, S L ~ ~ V ;  Berristein v City of New York, supra; Bardi v City of New York, 
. 5 l ~ p l Y l ) .  

1 o establish liability in  a slip-and-fall case, a plaintiff must show that the defixdant 
created the condition that caused the accident or had actual or constnictive notice of its existence 
(.\CY, Cor.r~oii v Arnericaiz Museum of Natural History, 67 NY2d 836, 501 NYS2d 646 [ 19861; 
C‘uppolltr v Ci[v of New York, 302 AD2d 547, 755 NYS2d 100 [2d Dept], lv denied 100 NY2d 
5 1 1 ,  766 N Y X d  165 [2003]; Goldin v Riker, 273 AD2d 197, 709 NYS2d 119 [2d Dept 20001; 
Avrrsuiio v CYty of New York, 265 AD2d 437, 696 NYS2d 233 [2d Dept 19991; Beltrun v 
Metropolitan LifL’1tz.s. Co., 259 AD2d 456, 686 NYS2d 79 [2d Dept 19991). To constitute 
constructive notice, the defect must be visible and apparent, and must have existed for a 
suft’icient length of time before the accident to peimit the owner to discover and remedy it (see, 
Gordorr v American Miisezim of Nutural History, supra; Curiule v Sliarrotts Woods, Ittci, 9 
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4D3d -73, 78 1 NYS2d 47 [2d Dept 20041; Lee v Betlzel First Peiztecostal Clzurclz ofAm., 304 
‘4D2d 3 8 ,  762 NYS2d 80 [2d Dept 20031). In addition, a defendant who has actual knowledge 
of an oilgoing and recurring dangerous condition can be charged with constructive notice of each 
spcci fic reoccun-ence of such condition (see, Brown v Liizdeiz Plaza Hous. Co., 
2007 M L 180954 [2d Dept, Jan. 23, 20071; Roussos v Ciccotto, 15 AD3d 641, 792 lVYS2d>01 
[2d Dept 20051; Osorio v Wendell Terrace Owizers Corp., 276 AD3d 540, 714 NYS2d 116 [2d 
Dcpt 2( IOO] ). 

,4D3d , 

The Town and Waste Management met their burden on the motion by showing that they 
did no t  creatc the alleged dangerous condition on the step outside of plaintiffs front door or have 
any iiotice such condition existed (see, Perloizgo v Park City 3 & 4 Apts., 3 1 AD3d 409, 818 
YYS2d 158 [2d Dcpt 20061; DeLeoit v New York City Tr. Ai&, 5 AD3d 531, 772 NYS2d 874 
J 2tl Ikpt 20041; Carlos v New Rochelle Mun. How.  Autll., 262 AD2d 5 15, 692 NYS2d 428 [2d 
Ilept I C,199] ).  They also presented evidence showing that they had no notice that the dumpster at 
issue \I -1s dcl’ective. The burden, therefore, shifted to plaintiffs to raise a triable issue of fact 
( YCY, A1vcri.e: v P~-ospectHosp., 68 NY2d 320, 508 NYS2d 923 [1986]). 

I Icre, there is no evidence, only speculation, that the plastic bag on the step outside 
plainti f’i’ door was caused by Waste Management’s failure to properly maintain the garbage 
dumpst~x located in the parking lot outside of plaintiffs’ apartment (see, Jolzii v Tislzmaiz 
Coitstr. Corp. of N. Y., 32 AD3d 458, 8 19 NYS2d 475 [2d Dept 20061; Love v Homte Depot 
CI.S.,4., 5 AD3d 636, 7’74 NYS2d 765 [2d Dept 20041; Zarbaliyeva v Foiie Mgt. Enters., 300 
.41)3d 5 X I ,  75 1 NYS2cL 878 [2d Dept 20021; Segretti v Shoreitsteiiz Co., E., 256 AD2d 234, 682 
NYS2d I 76 [ 1 st Dept 19981). In fact, as there is no evidence as to how long the plastic bag was 
present on tiit: step, no inference may be made that the Town or Waste Management had 
constructive notice ofthe condition (see, Deveazi v CF Galleria at Wlzite Plaiizs, 18 AD3d 695, 
796 NY S2d 1 19 [2d Dept 20051; GiZZium v Wlzite Castle, 8 AD3d 428, 780 NYS2d 18 [2d Dept 
2004]; Kraerrzer t~ K-Mart Corp., 226 AD3d 590, 641 NYS2d 130 [2d Dept 19961). 

Voreover, plaintiffs failed to present evidence showing that the Town or Waste 
Maiiagc ment had notice that debris overflowing from the dumpster created a recurriing problem 
on the propci ty (see, Kobiashvilli v Hill, 34 AD3d 747, __ NYS2d [2d Dept 20061; cJ, 
Montalw v Western Estates, 240 AD2d 45, 669 NYS2d 562 [lst  Dept 19981). To raise a triable 
issue as to whether the Town or Waste Management had notice of a recurring hazard at the 
apartnit nt  complex, plaintiffs were required to show by specific factual references that these 
defendants had actual knowledge that debris from the dumpster regularly ended up on the steps 
and na lkways  outside of the apartments (see, Kobiasltvilli v Hill, 34 AD3d 746, 8258 NYS2d 234 
[2d Dept 20061; Stone v Long Ls. Jewish Med. Ctr., 302 AD2d 376, 754 NYS2d 352 [2d Dept 
20031 1. Plaii itiff’s deposition testimony and self-serving affidavit that she repeated1.y cleaned 
debris outside lier apartment door, and that she advised the apartment superintendent about the 
garbage problem, is insufficient to show that the Town or Waste Management had notice of a 
t-ccun-ing dangerous condition due to the alleged defective dumpster (see, Kobiaslzvi’lli v kTill, 34 
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AD3d 747, NYS2d __ [2d Dept 20061; Smith v Furinel Equities, 282 AD2d 445, 723 
YYS2d 19412cl Dept 20011). Likewise, the conclusory affidavit by a nonparty witness that 
garbagc from the dumpster repeatedly collected on the stoops outside the front doors of the 
apartmc.iita. and that she advised the superintendent of apartment complex of such condition, is 
Insul’ticicnt to raise a triable issue as to whether the Town or Waste Management had notice of 
such condition (see, DeLeoit v New York City Tu. Autli., supra; Grottarzo v City of New York, 
Dryton Becrch Park No. I Cory., 304 AD2d 713, 757 NYS2d 795 [2d Dept 20031). 
11cc01-d nglj. the motion for summary judgment dismissing the claims against the Town of 
13abq loii and Wastc Management is granted. 

5tininiai-y judgment dismissing the clainis against defendants N.P.S. Property Corp. and 
huornial-dy G,irden Apartments, however, is denied. CPLR 32 12(a) provides that if no date for 
making a suniniary judgment motion has been set by the court, such a motion “shall be made no 
later than one hundred iweiity days after the filing of the note of issue, except with leave of court 
on good cause sh0~11.” Absent a showing of good cause for the delay in filing a summary 
1 itdgment nioi ion, a court lacks the authority to consider even a meritorious, non-pre-iudicial 
application for such relief (see, Miceli v State Farm Mut. Auto. Ins. Co., 3 NY3d 72!5, 786 
NYS2d 370 [.2004]; Brill v City ofNeiv York, 2 NY3d 648, 781 NYS2d 261 [2004];Gairtes v 
Shell-Mar Foocls. 2 1 AD3d 986, 801 NYS2d 376 [2d Dept 200.5l). The Court’s coniputerized 
records jho\\/ that  thc note of issue was filed for this action on June 8,2006. The motion for 
a u m m a r ~  1 udgiiicnt in hvor  of N.P.S. Property Corp. and Nomiandy Garden Apartments was 
made o11 Ociober 1 1, 2006, the date which it was served (see, CPLR 221 1). As there is no 
explanat ion  11 I the papers for the delay in making the application, the Court must deny the 
stininiary judgment motion by N.P.S. Property and Normandy Garden Apartments on the basis 
tha t  i t  w ~5 niade 125 days after the filing of the note of issue (see, Miceli v State Farm Mut. 
4uto. Ills. Co.. \ i q m ;  Brill 1’ City of New York, siipi-a). ‘7 

FINAL DISPOSITION X &,&FINAL DISPOSITION 
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