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SUPREME COURT - STATE OF NEW YORK 
I’OST-NOTE MOTION PART - SUFFOLK COUNTY 

P R E S E ‘ N T :  

Hon __ ROBERT W. DOYLE 
Justice of the Supreme Court 

MOTION DATE 9/29/06 
ADJ. DATE 1 1/3/06 
Mot. Seq. # 001 - MotD 

P 1 ain t i ff, 

- against - 

( ‘ I? I- AT I V I. S 1 I> I N G/DEC KS 8t SEAMLESS 
(iIUTTERS IN(’ , ED SHAND and WILLIAM 
SC’O I’ 1’ F TTON F , 

KUSHNICK & ASSOCIATES, P.C. 
Attorneys for Plaintiff 
445 Broad Hollow Road, Suite 124 
Melville, New York 1 1747 

YOUNG & YOUNG, LLP 
Attorneys for Defendants 
663 Islip Avenue 
Central Islip, New York 11722 

Defendants. : 
X 

I ‘po I ~ h e  folio\\ ing papcrs nunibercd I to 24 read on this motion to dismiss or for summary iudanient; Notice 
; Notice of Cross Motion and supporting papers -; 

12 - 19 ; Replying Affidavits and supporting papers 20 - 23 ; 
ot‘ klotioii Ortier- i o  Sliow Causc: and supporting papers 
:\ nswcrriig A ItidaL its d supporting papers 
( ) t ti er- 2 4 ( .;ti I_ L I I ii ti o I I o f  adi oui-ninent); (e ) it is, 

1 - 1 1 

ORDERED that the part of defendants’ motion for summary judgment dismissing the second, 
t l i i d ,  t’our-tbi and sixth causes of action which allege breach of good faith, fair dealing, uiijust 
enrichmcnt, \ ioLi t ion  of GBL $771 for improper contract and seeking to pierce the corporate veil, is 
giantcd. T ic iiici\ant has demonstrated on prima facie proof that the multiple claims are duplicative of 
plaintifi’ br-mch 01’ contract and unwarranted and that damages included in the claim are compensatory, 
n o t  pllnlll\ 2 ;  allci  I t  I5 

ORDERED that the part of defendants’ motion for summary judgment on the first cause of 
;tction h i -  t)rcacli of contract or, alteniatively, to limit damages to $10,803.00 and to rernove the within 
i i u i o i i  t o  1)istricl C o u t  pursuant to CPLR 325 for sanctions, costs and reasonable attorneys’ fees 
piii-\uiiiit IL ( iBP b772, based on representations and damages incurred from the absence of a GAF 
ccr-til’ication and thc subcontract or employment for performance of some of the project to an 
inclcpciidciit r-oofer, is dcnied (CPLR 32 1 1, 3212; GBL $772). There are material quesl.ions raised 
C ~ I I ~ L ‘ I - I I I I ~ ;  \\ Iiclher- plaintiff had notice of the difficulty which was potentially imposed by the failure to 
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install ne\\’ skyliglits, thc impact of a GAF certification and the effect of the subcontract or employment 
ol‘aii  I~ ,de l~ i ide~i t  roofer. Whether plaintiff contributed to the damage or voluntarily increased costs 
~ifier defeiidmts cured and remedied the defects at their own expense which plaintiff approved is also in 
issuc. I n  addition, the amount of damage, if any, and the credibility of witnesses preclude judgment 
(C‘PLR 32 1-3: Zircker~rzun v Ci@ of Netu York, 49 NY2d 557,427 NYS2d 597 [ 19801; S.J. Capelin 
~~issociutc.~ Glohe Mj&. Cory., 34 NY2d 338, 357 NYS2d 478 [1978]); and it is 

ORDERED tha t  those causes of action for which summary judgment has been granted are 
c iui  f i u i i  the i-eniaining claims and continued for trial (CPLR 32 12[e]). 

111 t h i s  action the parties are neighbors who contracted in writing on November 22, 2003 for 
Iioinc inipro\ enient services. Plaintiff shopped for six estimates prior to the negotiation of the home 
i n i p r o ~  enicrit contract with defendants for the sum of $1 8,600. The work commenced 011 November 29, 
,003 wit11 tlie rtpoLfof plaintiff’s old roof. This allegedly disclosed prospective problems concerning 
[he sLylight ,. Thc original consensus was that the skylights were not leaking; therefore, no change or 
i-cplaccmcni was required. Defendants timely performed the improvements. However, leaks occurred 
, ind causcd ~ccoiid3ry damage to the dwelling. Defendant Shand returned to the premises with his son 
t o  per\onall> inspect and repair. The work was redone, repairs were completed and approved, and when 
110 lc;il\s i~e1-c observed for nine months, plaintiff paid the outstanding balance. Subsequently plaintiff 
retained ;I ne\\ iniprovemeiit contractor. The latter replaced the skylights and completed further repairs 
to plaint i f f  greater satisfaction. 

P1;u itii’i’ presently seeks recovery from defendants of the entire cost of the original contract, in 
addition to  thc ~ ~ 1 s t  of suppleniental improvements performed by the second contractor and counsel fees. 
I’laiiitiff’alI+~s breach of contract, good faith, fair dealing, unjust enrichment, violations of GBL $771 
hi- iioncomplianc..e w it11 contractual requirements, GBL $772 for fraudulent inducement of tlie contract 
and  for m~srcpre~;cntation of the existence of a GAF certification, the eniployiiient of sulbcontractors, and 
c o t i n w l  feci under GBL $5’73 and seeks to pierce defendant’s corporate veil to impose personal liability. 

Other than ;i breach of’ contract with respect to perfoniiance, there is simply 110 factual or legal 
bas is  or  CL idenel. for the second cause of action, which claims breach of good faith and fair dealing 
( P(irJiu Emt 6 j r h  .4ss. v The Minister, Elders & D C U C Q ~ ~ S  of the Refornzed Protestaitt Dutch Clturcli of 
thc City o j ’ N w  York, 301 AD2d 453, 754 NYS2d 255 [2003]); or the third cause of action alleging 
urijust ei ir~climc~~t (Madism Hudson ASSOC., LLC v Neiiiizaiziz, 8 Misc3d 1025A, 806 NYS2d 445 
[ - ? O O S ] ;  J o r r r r  Hrn~r~eit & Co. v Everlast World’s Boxing Hq. Cory., 296 AD2d 103, 744 NYS2d 384 
I2002 I ) ;  o r  tlic f o ~ ~ r t l i  cause of‘action, which claims violation of GBL $771 written contract 
rcqiiireniei- ts, v, hich IS clearly rebutted by the contract submitted ( Wowaka & SQIZS, IIZC. v Pardell, 242 
A D 2 d  1 6-72 NL’S2d 3.58 [ 19981; or the fifth cause of action for violation of GBL $4772 & 773 to 
in i~x~se  a $ 5 0 0  penalty, i n  addition to attorneys’ fees for false or fraudulent written representations, plus 
Y 100, niLix~muii i  $2.50, for each violation or 5% of contract price, but no greater than $2,500. While 
coiinsel li-c-s i m y  be available at trial for failure of the defendants to advise plaintiff of the status of the 
1 oofer or tlie nature and scope of GAF protection, the penalties are limited (Madden v Creative Services, 
53 U\r‘l?d 7 3 8 ,  022 NYS2d 478 [ 19951); and plaintif?s sixth cause of action to pierce the corporate veil, 
bascci on ;in a l l e ~ e d  fraud which is actually a claim for breach in performance, are all without merit. 
Ikfeiidaiit Ii;ii,c conducted a legitiniate business for twenty years. The individual defkndant, Shand, is 
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I 110 solc ~1iai.cliolclcr. Scoppettone is Shand's salesperson. Defendant is licensed and insured. There is 
110 proof of fi-aud or grounds to infer that the plaintiff, if damaged, would not recover compensation 
li-om the ~nsured corporate defendant such that liability might be properly imputed to the corporate 
principal ( E D K  E'itteryrises, Iiic. v C&S Wliolesalc Grocers, Itic., 30 AD3d 924, 818 NYS2d 3 19 
12000 J. T'VS Ho1diiig.s Iiic. v MKI See. Cory., 92 NY2d 335, 680 NYS2d 891 [ 19981). 

Fin;illy. r-c.111ovai of this action to the District Court is not mandated where the Supreme Court 
has genci-nl ~iirisdiction and damages may exceed the jurisdictional limits of District Court (Constitution, 
Ytiitc of W'en ) 'oil, .  Art.6 $1$7,16; Judiciary Law $140-b; CPLR 325). 
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