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INDEX NO. 03-302J32 
CAL. NO. 06-0132’7-OT 

SUPREME COURT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

P R E S E N T :  

1 loll. ROBERT W. DOYLE 
Justice of the Supreme Court 

MOTION DATE 8-3 1-06 
ADJ. DATE 9-28-06 
Mot. Seq. # 001 - MG; CASEDISP 

x 
H1A’~KICI: DINOVI, as Administratrix of the 
LXate of’ RALPH DINOVI, deceased and 
REATIIIC’F DINOVI, individually, 

Plaintiffs, 

- against - 

W.4YN1: M I L L E R  and EILEEN MILLER, 

Defendants. : 

STEPHEN A. WEINSTIEIN, ESQ. 
Attorney for the Plaintiffs 
225 Broadway, #3000 
New York, New York 10007 

NICOLINI, PARADISE, 
FERRETTI & SABELL,4 
Attorneys for the Defendants 
P.O. Box 9006 
114 Old Country Road, Suite 500 
Mineola, New York 1 150 1-9006 

[ poi1 thc following papers numbered 1 to 11 read on this motion for summary judgment; Notice of 
; Notice of Cross Motion and supporting M o l i o i i  Ordci- to Show Cause and s~ipportiiig papers 

1”11””~ : Answering Affidavits and supporting papers 9 - 10 ; Replying Affidavits and supporting 
p:q>L!rs I 1  : Other ; (~ I) it  is, 

1 - 8 

ORDERED that the motion by the defendants for an order granting summary judgment 
in their LIL or is determined as follows. 

Thc plaintiff coinnienced this wrongful death action as a result of injuries susi-ained by 
thc decedent after a fall at the defendants’ home in Sinithtown. The plaintiff and decedent, the 
mother a id stepfather of the defendant Wayne Miller, were visiting from Missouri. After they 
ai-rived, the parties talked in the kitchen for approximately a half hour. The decedent then started 
walking to the den and apparently fell while descending a single step separating the dining room 
fi-om the den. The plaintiff and decedent had visited at least once a year for the previous 16 
years anc would stay at the house for several days. The incident occurred at night and Wayne 
Miller te:,ti fied that hc believed a light was 011 in the den at the time of the incident. The plaintiff 
testified tha t  no lights were on in the dining room or the den. The defendant Eileen Miller 
testified that the defendants had lived in the house since 1988 and no one had ever fallen on the 
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step be tOl-c. ’The defendants now move for summary judginent in their favor. 

t IS  \\,ell settled that landowners are under a duty to maintain their property jn a 
tusoi ia  ~ l y  safe condition in view of all the circumstances, including the likelihood of injury to 
other\, the seriousness ofthe injury and the burden of avoiding the risk (see, Peraltar v 
Hciiriqiw:, I 00 NY2d 139, 144; Dernshick v Community Housing Mgnzt. Corp., 34 AD3d 5 18 
[2ci Dept 200iS]). There is no duty to protect or warn against an open and obvious condition 
\\ hich, :I\ a matter of law, is not inherently dangerous (see, Lee v Oh, 3 AD3d 473 [:!d Dept 
2004l: C u p  v Karjirizkel, 1 AD3d 48 [2d Dept 20031). 

I Iei-e, tlie record demonstrates that the single step between the dining room and the den 
was not inherently dangerous and was readily observable by the reasonable use of one’s senses 
(see, Pitie v Krasinski, 18 AD3d 848 [2d Dept 20051; Liiciaizo v 144-18 Rockaway Realty 
Gorp.. 32 A113d 505 [2d Dept 20061; Wiizt v Fultorz Street Art Gallery, 263 AD2d 541 [2d Dept 
IWC)]). In  opposition, the plaintiffcontends that no lights were on and the area was dark. 
I Io6 ever, e\ en assuming that this is true, it is undisputed that the decedent was a reg,ular guest at 
the house and was familiar with the step but chose to proceed anyway. The plaintiff testified that 
thc conciition of the step had not changed and that she had never made any complaints about it. 
U n c h -  tllese C I I ~ C U I I I S ~ ~ ~ C ~ S ,  the defendants had no duty to protect or warn the decedent about the 
stcp (\e( ~ C:oriziewy v Mosera, 298 AD2d 352 [2d Dept 20021). 

iiccordingly, the motion for sunimary judgment is granted and the complaint is 

7 d i s t n i s sc ci. 

Dated : MAR 1’3 5 ZOO7 

X FINAL DISPOSITION ~. 
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