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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK : IAS PART 4 

In the Matter of the Application of 
CILEDA OSORIO PINET, 

Index No. 4 0 3 2 4 3 / 0 6  

Motion S e q .  001 

JUDGMENT 

Petitioner, 

For a Judgment pursuant to Article 78 of 
the Civil Practice Law and Rules, 

-against- 

SHAuN DONOVAN, as Commissioner of the 
Department of Housing Preservat 
Development; THE DEPARTMENT OFa 
PRESERVATION and DEVELOPMENT, 
PUERTA DE VITALIDAD A S S O C I A T E S ~ ~ l ,  psnon rt 

418). 

Respondents. 
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ - - - - _ - - - - - - - - - - - - - - -  

KIBBIE F. PAYNE, J.r 

Petitioner commenced this CPLR article 78  proceeding, 

challenging the determination of respondent the Department of 

Housing Preservation and Development (HPD), which terminated her 

Section 8 housing subsidy.' Petitioner seeks relief both in the 

form of a judgment annulling such determination and in the nature 

of mandamus compelling HPD to reinstate her subsidy. HPD and 

respondent Shaun Donovan, as Cornmissioner of HPD, cross-move to 

dismiss t he  proceeding on the ground t h a t  it is barred by the 

statute of limitations and, in the alterative, that petitioner 

The Section 8 program provides subsidies to low income 
families in order that they may obtain adequate housing in the 
private sector (m 42 USC § 1 4 3 7 f ) .  
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fails to state a cause of action (see CPLR 217 [l]; CPLR 

3211 [a] [51 , [a] [ 7 1 ) .  Respondent La Puerta de Vitalidad 

Associates, L . P .  (La Puerta) appears, taking "no position on the 

cross-motion.'' La Puerta, however, counterclaims f o r  a judgment 

against petitioner in the amount of $ 2 2 , 3 9 5 . 1 8  for unpaid rent 

and i n  the additional amount of $5,000.00 f o r  reasonable legal 

fees . 

Petitioner lived in an apartment on Bainbridge Avenue in the 

Bronx (Bainbridge apartment) for which HPD made housing 

assistance payments (HAP) pursuant to her Section 8 voucher. In 

2002, she moved out of that apartment into another on Third 

Avenue in the Bronx (Third Avenue apartment). Petitioner, 

however, failed to notify HPD of her move. HPD had no 

opportunity to approve petitioner's new lease or to enter  a HAP 

contract with La Puerta, the landlord of t h e  Third Avenue 

apartment. Unaware of petitioner's change in residence, HPD 

continued to make payments on the Bainbridge apartment until July 

2003. That month, the landlord of t he  Bainbridge apartment 

informed HPD of petitioner's move. HPD recouped payment fo r  July 

2003, and terminated petitioner's voucher.2 HPD never made any 

payments to La Puerta on petitioner's behalf. 

Petitioner alleges that, in 2002, she attended an HPD 

HPD is currently attempting to recoup HAP made f o r  t h e  
Bainbridge apartment from May 2002, when petitioner moved out, to 
July 2003. 
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As petitioner never received a written determination 

informing her that her voucher was cancelled, a question exists 

as to when HPD's determination became "final and binding" upon 

her so a8 to trigger the four-month limitations period. Two 

requirements exist for fixing the time when agency action i s  

t Pavnhon e s ,  5 NY3d final and binding upon the  petitioner (see Pes 

at 34). First, the agency must have reached a definitive 

position on the issue that inflicts actual, concrete injury and 

second, the injury inflicted may not be prevented or 

significantly ameliorated by further administrative action or by 

s teps  available to rhe complaining party"  (& [citations 

omitted]) * 

Here, it is undisputed that HPD cancelled petitioner's 

voucher in July 2003. 

concrete injury as petitioner did not receive any housing 

Such cancellation inflicted an actual and 

payments f o r  her  Third Avenue apartment. 

hope of further administrative action until December 2004 when 

she inquired with the HPD about the status of her application f o r  

recertification. At or around that time, she received no further 

indication that an inspection was pending or that her subsidy 

would be reinstated. 

months thereafter to commence thia CPLR article 78 proceeding, it 

is untimely purauant to CPLR 217 (1). 

Petitioner had some 

As petitioner waited a year and eight 

Petitioner's contention that \\the Statute of Limitations 
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-.  . 

ORDERED that the  counterclaims of La Puer ta  against 

petitioner are denied. 

The foregoing constitutes t h e  decision and judgment of the 

c o u r t .  

- . 

Kibbie F. Payne, J. S . C 

41 a). 
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never began to run" because she did not receive written notice of 

the determination is unavailing. 

entitled to written notice of an agency's determination, 

statutory period begins to run when "notice is received in that 

form" (m 90-92 Wadaworth Ave. Tenants ASRQC. v The City of New 

York Dept. of HOUS. Prepervatiop and Dev., 227 AD2d 331 [lat Dept 

19971 [citations omitted]). However, where, as here, "a party 

would expect to receive notification of a determination, 

not, the Statute of Limitations begins to run when the party 

knows, or should have known, that it was aggrieved by the 

determination" (L). In this case, there are several dates in 

which it was clear to petitioner that she was aggrieved. 

the date most favorable to petitioner, September 16, 2005, the 

date La Puerta filed a non-payment petition against her in 

housing court, would not save her from the elapBed Statute of 

Limitations. 

commence this proceeding. 

Generally, where a party is 

the 

but has 

Picking 

Petitioner waited almost a year after being sued to 

A different standard applies f o r  the timely commencement of 

a proceeding in the nature of mandamus to compel an agency to 

Bottom v GQord, 96 perform an obligation (D generally Mat ter of 

NY2d 870, 872  [ 2 0 0 1 1 ) .  "Under those circumstances, the 

proceeding must be commenced within four months 'after the 

respondent's r e fusa l ,  upon the demand of the petitioner. . . to 

perform its duty"' (a, [citation omitted] ) . However, t h e  
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Y ,  

remedy of mandamus does not lie here where the act sought to be 

compelled -- reinstatement of petitioner's Section 8 voucher - -  

involves an exercise of judgment and discretion, not the 

performance of a purely ministerial act (see w n e  rally Matter of 

Brusco v Braun, 84 NY2d 674, 679 [1994]; see also Matter of 

Bottom , 96 NY2d at 872). Thus, any discussion as to whether this 

proceeding for a writ of mandamus was commenced within four 

months would be academic. 

The court reviewed petitioner's remaining contention and 

finds it to be without merit. T h e  court a l so  reviewed La 

Puerta'a counterclaims against petitioner f o r  unpaid rent and 

legal fees. Prior to petitioner filing this application, La 

Puerta commenced an action against her in Housing Court for non- 

payment of rent seeking, among other things, a final judgment for 

the rent demanded. Therefore, the court will deny La Puerta's 

counterclaim for rental arrears to avoid the existence of 

competing rulings. Finally, the court will not award attorneys' 

fees. Accordingly, it is 

ORDERED that the cross-motion of respondents Shaun Donovan, 

as Commissioner of the Department of Housing Preservation and 

Development, and the Department of Housing Preservation and 

Development is granted; it is further 

ORDERED that the petition is denied and the proceeding is 

dismissed; and it is further 
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, 

ORDERED that the counterclaims of La Puerta against 

petitioner are denied. 

T h e  foregoing constitutes t h e  decision and judgment of the 

c o u r t .  

Kibbie F .  Payne, J.S.C 
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