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SUPREME roum- OF THE STATE OF NEW YOIX 
COUNTY OF NEW YORK: IAS PART 3 

X ------------------_-------------------------------------------------- 

GOOD ENERGY, L.P., GOOD ENERGY, T,T,C: 
AND MAXIMILIAN HOOVER, 

Plaintiffs, 
- against - 

CH RIS KOS ACH U I<, 

Third Party Plaintiff, 

- against - 

CHARLES de CASTEJA, CARLOS MADRAZO, 
KENNETH SUSSMANE,  GOOD ENERGY I1 LLC, 
GOOD OFFICES TECHNOLOGY PARTNERS, T,LX 
and McCUE SlJSSMANE tk ZAPFEL, P.C., 

KARLA MOSKOWTTZ, J: 

Tiidcx No.  6005 13/2006 

Decision and Order 

The uiidcrlyiiig disputc arises from a disagreement betwccn plaintiff Maximilian Hoover 

(“Hoover”) and defendant Chris Kosachuk (“Kosachuk”) over a contract for tlic salc of 

Kosachuk’s interests in two limited liability companies to Hoovcr. When Kosachiik sold his 

15‘X intcrcst in  Good Energy LLC (“GELLC”) and in Good Energy 1I  LLC (“GEIILLC”), he 

allegecily agreed to scvcral covcnaiits that includcd coiit‘idcntiality and non-compelc provisions i n  

the energy-transki- business and promiscs riot to solicit suppliers or customers and to coopcratc 

i n  the lransiliori of the business. Plaintiffs claim Kosachuk breached the agreement. 

I n  this dccision and order, the court consolidatcs two sets of motions a~ id  cross-motions. 
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I n  motion sequence number. 005, defendaiit moves foi summary judgment and plaintiffs cross- 

move for siininiary judgiiiciit pursuant to C‘PLR 72 12. I n  motion sequence number 006, 

plaintiffs iiiovc to dismiss all counterclainis and third party claims lor i‘ailurc to statc c2 cause of 

action and on lhe basis of docuiiieiitaiy evidcncc pursuaiit to CP1,R 321 1 (a)( 1) and (a)(7). In his 

cross-motion, defendant moves to: (1) stay, vacate or modiUy the May 1 8, 2006 temporary 

restraining ordcr pursuant to CPLK 2221 ; (2) amend his pleadings pursuant to CPLR 302S(b); 

and (3) hi- a continuance for additional discovery, specifically expert teslimony on the value o r  

Good Energy shares pursuant to CPLR 321 l(d). Delkiidant’s inoviiig papcrs rcfcr only to the 

temporary restraining order, but, at oral argument 011 May 18, 2006, the court requested that tlic 

partics scttlc an ordcr for a preliminary injunction. (‘Transcript of Oral Argumenl, dated May 18, 

2006, at 22). Tlic court sigiicd tlic preliminary injunction ordcr on June 19, 2000. So the 

iiijiinction dehldai-rt sceks to stay, vacatc or niodiiy is actually tlic prcliniinary irijunction. ‘llie 

court also notes that dcfcndaiit rcprcscntcd hinisclf pro sc in motion scqucncc nuniber 005 bill 

retained counscl for 006. 

Foi the reasons statcd below, tlic court grants sLrrnmaryjiidgi7iCnt to plaintiffs (sequence 

number 005). The court graiits plaintii‘k’ motion to disiiiiss all couiitcrclaiiiis and third party 

claims (seqLience number 006). The coiirt denies defencianl’s cross-motion to stay, vacatc or 

modify thc preliminary injunction, amend his pleadings and for a continuance for additional 

discovery (sequence number 006). 

BACKGROUND 

The following facts are primarily from the complaint, deferidant’s answer, counterclaims 

and third party complaint, and othcr papcrs thc partics submitted oil thcsc motions. 
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Plaintiff Hoover serves as president of Good Energy L.P. (“Good Energy”) and maiiager 

and member of GELLC. (Complaint 11 3). Kosachuk is an encrgy commodity brokei- who acted 

as executive vice president of Good Energy and nimager and member of GELLC, the geiieral 

pxtiiei- o l  Good Energy, from the time the companies formed, in April 2003, imtil Deccmbci- 

2005. He was also a rnanagcr and mcmbcr of GEIILLC, the sole limited partner of Good Encrgy. 

(Id. 11 4). Good Eiicrgy provides broker services h i -  energy coiiimodity prodiicts, inclircliiig 

electricity, natural gas and fuel oil supply contracts, and sells cncrgy dcmand iiianagenient 

products and services. ( I d .  1111 6-7). 

On Dcccmbcr 12, 2005, Good Encrgy, f-Ioovcr aiid defcndaiit ciitcrcd into an Agreemenl 

for Purchasc and Salc (tlic “Agrccrncnt”) that gave dekndant $550,000 to sell his 15% 

ineiiibership iiitcrcsts in each of GELTX and GEIILLC to Hoover. (Complaint 11 14). In 

addition, del‘crtdant agrccd to rcsjgii as an officer and employee oUGood Eiicrgy and as managcr 

of GELLC and GEIILLC. (Id.). Plaintiffs mainlain that the purchase price of $550,000 resulted 

from “ a r m  length negotiations and reprcsented a fair and equitable pricc for the inleresls sold by 

defendant” (id.), but dcfcndant disputes plaintiffs’ contcntioii that “arnis length ncgotiations” 

produced a “fair and equitable” purcliasc pricc. (Answer, Counterclaim and Third Party 

Complaint 11 14). Plaintiffs, howcver, point to Dcccnibcr 12, 2005 cniails from Kosachuk to 

TToovcr i n  which Kosachuk claims to bc “vcry excited about the buyout,” states the “agreement 

looks line” and rcqucsts that Hoover wire him thc iiinncy that vcry day. (Emails, datcd 

December 12, 2005, in Notice of Plaintiffs’ Cross-Motion lor Suiiiiiiary Judgment, Ex1i.R). 

Defc‘cndant fiirthcr dcnics that hc rcsigncd froin his positions at Good Encrgy, GELLC and 

GEIILLC and disagrees with plaintiffs that thc price was “fair and equitable.” I n  fact, defendant 
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allcgcs that JIoover bought dcleiidant’s interests fbr “one-fourth o l  their tixe valuc” a i d  that 

Hoover “had preai-ranged the sale [of Kosachuk’s interests to lhird party defendanls] Charles de 

Casteja and Carlos Madr-azo at nearly hour tiiiies the price at which Hoover coerced Dekiidant to 

sell.” (Answer, C‘ounkrclainis and Third Party Complaint 11 42). De Casteja received a 4 ’% 

interest in GEIILLC for $146,667, and Madrazo received a 3 YO interest in GEIILLC‘ h i .  

$1 12,500. (Affidavit of Chris Kosachuk, dated Scptcmber 21, 2006, Exhs. G and H 

[“Assignnicnt of Mcnibcrship Intcrcst,” datcd Dcccmbcr 12, 2005, from Hoover lo Madrazo and 

de Castc-jal). Dchclaiit claims this sale is “suspicious” bccausc it transpired “on the sanie day 

that 1-Ioovcr forccd tlic sale of niy shares - Dcccimber 12, 2005.” (Kosacliuk Aff., dated 

Scptciiibcr 21, 2006,lI 79) .  Hoovcr dcnics tlic cxistcncc of any prearranged sale and denies a 

profit of four limes the price defendant received. (Affidavit of Maximillian Hoover, dated July 7, 

2006, l[l 40, 47). At the time of tlic Agrccmcnt, defendant Kosachuk bclicvcd his intercst had a 

valuc of $1.5 niillioii but claims Hoover insisted tlic valuc was only $550,000 and threatened to 

~emiinale defendant without any compensation if he did nol accept Hoover’s ofkr .  (Answer, 

Counterclaims and Third Party Coinplaint 7 67). 

The following provisioiis of the ASrccnictit arc rclcvaiit to the motions currenlly before 

the court: 

5.2 Continued Assistance. Following the Closing, the Seller [ Kosachuk] shall refcr to 
the Company as proiiiptly as practicable any telephone calls, Icttcrs, orders, notices, 
requests, inquiries and othcr comnlunications relating to tlic Business or the Conipany. 
Seller shall coopcratc i n  an orderly transfer of his duties for thc Company. . . . 

5.3 Confidentialitv. . . . . Seller sliall not (a) retain any document, databases, or other 
media einbodyiiig any confidential or proprielary information, iiiclitdirig infomiation 
rcgarding custonicrs, prospccts, vendors or business practices of tlic Business, or know- 
how which constitutes B part of the assets used in the Business or use, publish or c-lisclosc 
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to any third pcrsoii any such confidential or proprietary know-how; 01- (b) use, publish or 
clisclosc any information concerning the Business, tlic Company, Buycr or any arliliates 
of the Coinpatiy and Buyer . , , . 

6.1 Coveiiant Not to Compete. (a) For a period o f  five ( 5 )  ycars following tlic date 
hereof, Sellcr shall not, dircctly or indirectly, by or for hiiiisclf or as the agent of another 
or tluougli others as its, his or her agent: 

(i) divulge, coiiimunicate, use or disclose any tionpublic information conccrning 
the Biisincss as curreiitly conducted by tlic Company, the Conipany, thc Affiliates, 
o r  Buyer, or their pcrsonmel, business and iiffiiirs (except as required by Law); or 
(ii) i n t e rkc  with the business rclationships or disparage the name or reputation of 
tlie Business as cun-cntly conducted by the Company, the Company, tlic Affiliates, 
or Buyer. . . , 

(b) for a period o f  five ( 5 )  years following the chtc hcreof, Seller shall not, directly or 
indirectly, by or for hiiiisclf or as the agent o f  another or through others as his agent: 

(i) promote, sell, Icase, license, distribute, install or scrvice aiiywhcrc in  the 
United Stales [the “Territory”] any (A) ener-gy coriiniodily products incliiding 
electricity, natural gas arid fuel oil and eiicrgy demand management products and 
scrviccs . . . or (R) product extensions of the foregoing which arc in competitioil 
wilh those of the Biisiness [collectively the “Covered Areas”]; or 
(ii) own, manage, opcrate, participatc in  or have ally interest in any other busincss 
eiigagcd in tlie Covercd Areas anywhei-c in  the Territory, provided, howcvcr, that 
nothing herein shall prohibil Sellcr from being a passive owner of not more than 
five percent (5%)  of the outstanding stock o r  any class olsccurities o r a  
corporation or other entity cngagcd in such business which is publicly tradcd so 
long as Scller has 110 active participation in the business of such corporation or 
other entity. 

6.2 Covenant Not to Solicit. (a) for ;i period of flvc ( 5 )  years followiiig thc datc hereof, 
Seller shall not directly or indirectly, by or for himself, or as the agent olanother, or 
through others as his agcnt, solicit Tor cmployment or ernploy m y  iiidividiial who is tlicn 
ai1 employee or consultant of the Company or Buycr or their Affiliatcs or request, induce 
or advise aiiy such employee or consultant to leavc the employ of the C’ompaiiy or Buyer 
or their Affiliatcs. 
(b) For a period or  five ( 5 )  years following the datc licreof, Seller shall not, directly or 
indirectly, by or for Iiinzselfor as the agent oIaiiother, or through others as his agent, 
solicit any business fhin customers or suppliers oL the Business as currently conductcd by 
the Company, or request, induce or advice customers or suppliers of the Business as 
currently conducted by tlic Company to withdraw, curtail or cancel thcir business wltll the 
Company or Buyer. 

6.5 Scope. The parties agree and acknowledge that the duration, scope and geographic 
areas applicable to the covenants in this Article VI are fair, reasonable and IJCC~SSN-Y, that 
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adcquatc compensation has been received by Scllcr for such obligations, and that these 
obligalions do not prevent Scllcr from earning a livelihoocl. If, howcver, for any r easo~~  
m y  court detenniiies that tlic rcstrictions in  this Article VI arc not rcasonable, that 
consideratioil is inadcquale or that Seller has been prevented from ear-ning a livelihood, 
such rcstrictions shall be inteipretcd, modified or rcwritlen lo iiiclude as mucli of the 
duration, scope and geographic area idcntificd i n  this Article as will reiidcr such 
restrictions valid and cnforccable. 

(Agrccment for Purchase and Sale, datcd December 12, 2005 in Notice of Plaintiffs’ Cross- 

Motion for Summary .Judgment, Exh, I [ “Agrccmcnt”]). 

Plaintifh asscrt defendant bi-eachcd tlic Agrccnicnt as soon as he signed it by retaining, 

using and disclosing Good Energy’s confidential and proprietary infomiatioii to third parties in 

violation of section 5.3. (Complaint 11 17). Plaintiffs also contend defendant used this 

con fi d eiit i a1 in fo rill at i o 11 to p urs 11 e energy b ro kc rag c agr cc ti1 c n t s w i t h Good Energy ’ s c 11 crgy 

vendors, iiicluding Mpowcr Energy Services, LLC, Dircct Energy, Entergy Solutions and 

Constcllation NewBnergy, and to solicit Good Energy’s customers, such as Triple Net Properties. 

(/d. l l l l  18- 19). Plainti TTs subniit documentary evidence 01 agreeinelits bctween defendaiit and 

plaintiffs’ supplier Mpower Retail Encrgy, L.P. (Affirmation o r  Kenneth Sussmane, dated 

Octobcr 1 0, 2000, Exh. D [Confidential Agrccincnt bctween Mpower Retail Energy L.P. and 

Kosachuk, dated December 29, 20051) and Gem Energy, ai1 impnitan1 energy broker I i i  

plaintiffs’ business (Sussmane AN,, datcd October 10,  2006, Exh. G [Indcpcndent Contractor 

Agreement bctwccn Gexa Energy, LP, and Kosachuk, dated May 9, 2006j). Tlicy also submit 

documentary evidence that suggcsts defendant solicited plaintiffs’ custorner Triple Net Propcr-tics 

in conjunction with defendant’s work for Gcxa Energy. (Sussmane AfL, datcd October 10, 2006, 

Exh. F [4/4/06 email fi-om Kosxhuk lo Gexa Energy in which Kosachuk solicits energy pricing 

foi- Trip 1 c N ct P ro p erl i es] ) . 
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According to plaintiffs, dcfcndant’s conduct violates sections 6.1 (Covenant Not to 

Compete) and 6.2 (Covenant Not to Solicit) o r  tlic Agreement bcca~ise hc allegedly competed 

with Good Energy by pixsuing busiiicss in lhc oiiergy commodity products sector and allcgcdly 

solicited Good Eiicrgy’s customers and suppliers. (Complaint 1111 2 1-22). Plaintiff? claim 

defendaiit breached the Continued Assislance Covenant by rcfusiiig to refer communications to 

Good Energy and by railing to cooperate in “an orderly transi‘er of his dutics for Good Energy.” 

(Id. 11 20). .Defendant irisists that he did not solicit any of plaintiffs’ suppliers or customers 

because, for instance, Gcxa Energy and Triple Net Properties came lo him. (Reply Affidavit of 

Chris Kosachuk, datcd Octobcr 20, 2006,lI 6). Dcfcndant docs, liowcvcr, acknowledge that “[ill 

tlic Court upholds tlic ‘anti-sales’ portions of the covcnants not-to-compctc in the Purchase and 

Sale hgrecment, then my accepting biisincss with Triple Net is presumably irnpropcr, as is iiiy 

iiitcractioii with Gexa.” ( I d .  71 7). Regarding Mpowcr Retail Energy, defciidant claims Mpower 

never cxeculed their contract. ( I d  11 13). 

Thc complaint contains three causes of action: breach of the Agreement, breach of the 

covenant of good raitli arid lair dealing, breach of the coininoii law duty to refrain from soliciting 

Good Energy cus1o11icrs, and a request loor a peniiaiicnt injunction to enforce thc Agreemelit (first 

cause ol‘action); an accoirnting and rcpayriieiit of all pi-ofits, compensation, commission, 

reniiiiieration or hcnefits dcfcndaiit received by violating thc Agreement (second C ~ U S C  of action); 

aiid riiisappropriatioii of conlidcntial aiid proprietaiy infonilation, such as details of Good Eiicrgy 

contracts with suppliers and oi‘ Good Eiicrgy negotiations with potential customers (third cause 

of action). 

Defendant answered the coiiiplaint and filed several third party claims agaiiist Charles de 
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C 21s t ej a ( ‘ ‘ d e C as t ej a”), C a r 1 o s M ad r XL o ( ‘ ‘Mad r az o ’ ’ ) , Kc niic t 11 S us sin an e ( ‘ ‘ S us s rn an e”), 

CEIILLC, Good OI‘liccs Technology Partners, L I X  (“Good Offices”) arid MCCLK Sussmane Rr 

Zapfel, P.C. Good Offices is the “controlling uni t  holder” of GELLC aiid GEIILLC, with a 75% 

interest. (Answer, Clounterclaims a d  Third Party Complaint 1111 45, 5 5 ) .  Plaintiff Hoover is tlic 

sole managcr of Good Offices. (Hoover Aff., datcd July 7, 2006,1[ 46). Madrazo is ;in advisor to 

Good Energy and dc Casteja is ;in eniploycc of Good Energy. (Answer, Couiitcrclaims and ‘l’liii-d 

I Party Complaint 1111 46-47). Dcfcndant also alleges that Madrazo and Casteja are Hoover’s “bcst 

friends.” (Id. j. Sussmane is the corporate attonicy h r  plaintiff conipanies and for GEIlT,I.,C‘ and 

Good Offices Technology Partners. He i s  also the p - s o n d  atloniey for Hoovcr- (id 11 48) and 

appeared bcforc the courl on bolh oPthe niotions that this dccision and order address. Sussmane 

works for third party dcfcndant McCue Sussniaiie & Zapfcl, P.C. 

The claims include breach of fiduciary duty against all plainliKs and third party 

defendants for either dircctly breaching a fiduciary duty to derenrlant or being aware of Hoovcr’s 

breach of his fiduciay duty to dcfcndant (first counterchiin and first third parly claim); li-aud 

against all plaintiffs and third party defendants in iiiduciiig dcfcndanl to sign tlie Agrccmcnt 

(second counterclaim and second third party claim); aiding and abetting h u d  and breach of duly 

against plaintiff Hoover and third paiqy defcndants dc Castcja, Madrazo, Sussmanc, McCue, 

Sussmanc Lk Zapfel, P.C. and Good Offices (third counterclaim and third third party claim); 

violation of 15 USC g 78.I(B) against plaintiff Hoovcr for niisrepresenting the value of 

dchdant ’s  interest (fourth coiiiitcrclai til); unjust enrichment against plaintiff Hoover (fifth 

counterclaim); civil theft piirsuant to tlic Florida Anti-Fencing Act against plaintiff Hoover (sixth 

counterclaim); and constructive trust against plaintiff Hoover (seventh counterclaim). 
I 
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Defendant seeks to recover the diffcrence between the actiial sale price of the interest he 

sold to Hoover and tlic allcged fiir value of that interest. Dcfcndant iliaintailis that Hoovcr 

hudulently obtained his interest and clainis the Agreement’s restrictive covciiants are “n~i11, 

void and of iio force or effect.” (Answer, Countcrclainis and Third Party Complaint 11 42). 

Hoover disputcs allegalions hc misrepresented the value of defendant’s iiiterest and clainis Ihey 

agreed in  2003 that “the p~irchase price would be based upon a valiialion o l l h o d  Energy equal 

to two times the sum of the last lwelvc nionths revenues olGood Energy.” (.Hoover AIL, datcd 

Siily 7, 2006,lI 35). Hoovcr also states that tlic Agreement was “ncccssary to protect the good 

will and legitimate business iiitcrcsts of the Good Energy business and its investors.” ( I d .  11 14). 

At oral argument oii July 13, 2006, thc courl denied defciidant’s rnotioii by order to sliow 

cause for summary judgment (sequence number 005) because, given [he court’s June 13, 2006 

orclcr granting a teiiiporary injuiiction, plaintiff had already dcmonslrated ;L likclihood ol’succcss 

on lhe mcrits. (‘l‘ranscript of Oral Argument, datcd Jiily 13, 2006, at 17). ‘The court then agreed 

to hcar plaintiUs’ cross-motion [or summary judgment (scqucnce number OM), plaintiKs’ motion 

to dismiss all couiitcrclaims and third party claims (sequciicc number 006) and defendant’s cross- 

motion to vacatc the preliminary iii.junction, amciid h i s  pleadings and for a continuance for 

additioiial discovery (sequcnce number 006) together. (Id. at 18). At oral argument on October 

26, 2006, the court deriicd the motion to vacate or rnodily thc prcliminary ii~.junction because 

defendant was continuing to brcach the Ageeiiicnt by doing business with plaintiff?’ clients, 

specifically Triple Nct Properties. (Transcript of Oral Arguiiicnt, dated October 26, 2006, at 26, 

3 1 ,  37-38). Ry signing the Agrccrnent, defendant had agreed not to work in the same induslry as 

Good Energy, so his contiriucd involvement in that industry violates tlic Agreei-nent. ( Id .  at 38). 
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DISCUSSION 

I. Plaiiiti f k ’  Cross-Motion for Summary Judqnient (motion sequciicc number 005 j 

h r suan t  to CPLR 32 12(b), a court grants siininiary judgment if “upon all the papcrs and 

proof subiiiittcd, tlic cause of actioii or dcfcnsc shall tx established sufficienlly to wail-ant the 

court as a matler 01‘ law in hrccting judginenl in favor of any palty.” (CPLR 331 2[17]; scc crlso 

Zu~~kertiz~in v New York, 49 NY2d 557, 502 [ 19801 j. A court denies the niotiori “if any party 

shall show facts sufficient lo requirc a trial of any issue ol-fact.” (CPLII 3212LbI). “‘l’his 

standard requires that tlic proponent of a iiiotioii for summary judyiieiit iiiakc a prima facie 

showing of ciitillenient to jiidgmcrit as 3 matter of law, by advancing sufficient evidciitiary proof 

in adiiiissihle fomi lo denioiistratc thc absence of aiiy matcrial issues of fiicl.” (Shm I, l h t r i c t  

C’ouizcif 37 Hciilth le Sw. F i d  Trzisl, 820 N Y S  2d 846 [Sup C‘t, N Y  County 20061 internal 

quotalioils and citations ornilled]). 

Although defendant attcmpls to introduce a11 issue of fx t  by cliaractcriziiig the 

Agreenieiit as an cmployrnenl agreement (Transcript of Oral Arguincnt, dated October 26, 2006, 

at 20-21), thc language of the Agrccment itself indicates that it pertains to the sale of a business 

and not severance or enip~oyii~cnt. ‘Ihe title “Agrccmcnt for Purchase and Sale” and tlic ciitirc 

text o r  tlic Agreement support this conclusion. Moreover, tlic Agreenieiit describcs the 

transaction as the “purchasc and sale of membership interests,” and this purpose does iiot addrcss 

in any way employment lenns with Good Energy. (S‘ee Agrccnicnt 8 1.1). 

Defendant also tries to introduce an issue offact aboul whether, at tlic time of signing tlic 

Agreement, hc had said he would pursuc rcal estate and thus leavc tlic cnergy coiiiniodity 

business. (Transcript of Oral Argument, dated October 26, 2006, at 22). Uekndant’s intended 
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career path at the tirile of signing the Agreement is not a iiiaterjal issue offact becaiise he 

willingly signed tlie Agreement, as his emails orncccmber 12, 2006 reveal. (SLW szrprrt p 3). 111 

addition, no issue of fact exists about dcfendant’s breach of the hgrccmcnt becausc hc concedes 

doing business with at lcnst one of Good Encrgy’s clients, Triplc Net Propertics, in violation of 

section 6.1 of the Ag-eemciit, the Covenant Not to Compete. (Transcripl 01 01-31 Argument, 

datcd October 26, 2006, at 26; ~efc’cndant-Counterclaii~i~int’s and Third Party Plaintilf s 

Memoraiiduni of Law in Opposition to Plaintiffs C.hss-Motion for- Suriimary Jitdgment, p IO).  

Plaintiffs thus have a cause of’ action for defendant’s breach of the Agreement that warranis 

summary judgiiiciit in their favor. 

Any defense that the Agrccment is iineiilorccahle and that plaintiffs lack a cause of action 

fails. “Where, for instance, there is a sale of a business, involving as it docs the traiisfcr of ils 

good will as a going concern, the courts will enforce an incidental covenant by the seller not to 

compete with the buyer altcr tlic sale.” (Pur-chcr.sing Assocs., Iric. v Wcitz, 13 NY2d 267, 271 

[ 19631). A salc of a business iiivolves lranskr of good will when, for instance, thc purchase 

price is high and cxpress covenants against competition cxist. (Mohnwk h4ninttmrnc.c C:’o. v 

Kessfer, 52 NY2d 276, 286-87 [ 19811). Defendanl argues that the transaction with philitiff 

Iloover was not a sale of a business because dekndant merely sold n minority interest. 

(Transcript ororal Argument, datcd October 26, 2006, at 12, 14, 19) .  Defericiaiit citcs 1/i re Gifi 

Pas for this proposition, but lhat case stales only that it will not imply restrictive covciiants, such 

as a covenant not to compele, in the salc of a minority shareholder’s iiitcrcst if lhe agrccmciit 

does not contain onc. (112 re Gift Pux, Inc., 123 Misc 2d 830, 836-37 [Sup Cl, Nassau County 

19841). Here, the Agreemenl contains several restrictive covenants, including thc Covenanl Not 
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to Compete. Moi-eover, tlic size of the interest sold is not tlic dctcniiiniiig factor for a courl to 

find a sale that iiicluclcs a transfer of good will arid fbr a court to enforce a non-compete 

provision that a sale agreement contains. (SCY Har-lrrri v Lcshchinsky, 242 AD2d 557, 558 [ 2d 

Dept 19971 [“Where thc shareholders or  a coimicrcial enterprise sell their iiitcrcst in the business 

for consideration, which includcs payiienl for the good will of the business, a covciian t 

restricting the sellers’ right to compete with the purchaser i s  cnforceable.”] [citations omitted]). 

13ccause of the consideration defendant receivcd ($555,000) and the presence of several 

rcstrictive covenants, this Agrccnient is a valid sale o f  a business that traiislei-rcd good will. 

Althougli restrictive covenants associated with the sale o r  a business niust still bc 

reasonable, courts are less strict i i i  iiitcrpreting reasonableiiess than in the context orrcstrictivc 

covenants for employmcnt agreements. (Sw Purchnsitig Assocs., 13 NY2d at 272; Rmd, R o h i ~ s  

Assocs., hit. v S&~ummz, 40 NY2d 303, 307 [ 19761 [a “stricter slandarci of ~-casonableness will 

be applied” to eiiiployiient contracts than to sale olbusincss contracts]); Town Liric Rcpnirzr, lnc. 

v Arider.s0/7, 90 AD2d 5 17, 51 7-1 8 [2d Dept 19821 [“As a gcricral rule, however, covcnanls not to 

compete pursuant to the sale of a busiiicss are not treated as strictly as those whose sole p u i p ~ s c  

is to limit employment.”] [citations omitted]). Courts do uphold non-compete provisions in sale 

contracts that are five years in duration and unlimited in geographic scope. (.%e Mutiiiwk 

Mciiizlerilirice, 52 NY2d at 280, 284 [finding 110 problem with noli-compete in a sale of business 

agreement that lasted five years from the day of sale and included any state where company had 

business on the date of closing]; blrititec Coip. v A h ,  N. V., 129 AD2d 447, 448 [ 1 st Depl 19S71 

[concluding sale contract’s non-compte of five years with no geographic limitation valid]; 

HrzcZut’I‘, 242 AD2d at 558 [upholding five-year non-compete that applied to Ncw York City i n  
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contract of sale]). Courts also imply a duty not to solicit former customers, and thc seller thus has 

“a specific duty to refrain from soliciting his fbi-nicr customers alicr he has sold his biisincss and 

the accompanying ‘good will’ to another.” ( h f u h w k ,  52 NY2d at 285-136). I11 addition, this duty 

is indelinitc and “no1 in any way limited by the ciurational provisioiis coiitained in the express 

restrictive coveiiaiits or by the legal pl-inciplc dcrived from our cases that exprcss coveiiaiits 

restricting compctition must be rcasonable in scope.” (Id. at 279). 

‘l’hus, dcfcndaiil camiot argue here that his Agreement is unenfor-ceablc because tlic tcniis 

of the Covenant Not to Compctc ;ire reasonable (limited to five year-s and tlic United States), and, 

even if the Agreement did not contain a spccific Covenant Not to Solicit, New York law would 

imposc one. ‘I’he Agrccment itsell states defendant acknowledges thc rcasonablencss of the 

scope in tlic Covenant Not to Compete and the Covenant Not to Solicit. ( S m  Agreemcnt 5 0.5). 

ln return for entering into the h ~ ~ e e n i c n t ,  defendant reccived $550,000 as the belielit of Ilk 

bargain. Defendant thcrcfore caniiot argue lhat the Agreement is uiconscionablc. (Affidavit o l  

Chris Kosachuk, datcd September 2 1 ,  2006,lI 57). Moreover, Kosachuk knowingly breached thc 

Agreeiiiciit by doing business wilh plaintiffs’ client Triplc Net Propertics and slippliers Mpower 

Retail Eiicrgy, L.P. and Gcxa Energy, L.P. (See sziprcr pp 6-7). 

Evcn if the Agrecnicnt were uncnforceable, thc salc of lhe busiiicss lo Hoovcr includes 

the sale of good will and implies a duty not to solicit customers. Defendant’s characterization of 

lhe salc as “a translt-r of interest to a controlling sliarcholder [Hoover]” is ~mcoiivincing 2s pi-oof 

the transaction did not involve good will because that transaction was nevertheless a sale that 

defendant accepted and that Ncw Yoi-k casc law, as disciisscd above, interprets as transferring 

good will and an iiiiplicd obligation not to solicit. (ncfendant-Counterclaimant’s and Third Party 
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Plaintiff’s Mcniorandum o r  Law i i i  Opposition to Plaititin‘s Cross-Motion for Sumiiiaiy 

Judgnicnt, p 14). As for dekiidant’s contention that lie (lid not solicit Triple Net Properties (id. 

at lo), this conteiition is belied by plaiiitill’s’ documentary evidence in tlic forni of emails t h a t  

highliglit dcfcndant’s active rolc in acquiring Triple Net Propcrtics’ business (Sussmanc Aff., 

datcd Oclober 10, 2006, Exh. F [4/4/06 email fi.0171 Kosachuk lo Gexa Encrgy in which 

Kosacliiik solicits energy pricing [or Triple Net Properties]). 

Bccause of the abscricc of any issues or  fact, dcfcndant’s willingiicss to enter the 

Agreement, dcfcndant’s own ackiiowlcdgnient of breaching thc Agreement and New York case 

law upholding similar coiltracts for sales of biisincsscs, plaintiffs have supported their motion [or 

summar-y judgnicnt in their favor roar brcach of the Agreement and brcach of the coi111mii law 

duty not to solicit. 

In addition to brcach of contract arid breach of thc common law duty to refrain ii-om 

soliciting Good Eiicrgy customers, the complaint contains causes of action for br-each of the 

covenant oCgood faith and fdir dealing (first cause of action), an accounling (sccond caiise of 

action) and iiiisappropriatioti o r  coiifidctitial and proprietary inforination (third cause of action). 

Neither party Piilly addrcsscs any of these issucs in their briefs. 

Regarding brcach of the covenant of good hit11 and lair dcaling, “[ulndcr Ncw York Law, 

parlies to an cxpress contract arc bound by an implied duty of good faith, ‘but brcach of that d ~ i t y  

is nicrely a breach ol’tlic iinderlying contract. ”I (Frisnlino Foods L’o., /ttc. v Barrcrr Nctzionczlc? 

Del Lcivoro, 961 F2d 1052, 1056 [2d Cir 19921, quoting Cclcr v Nationcrl Wcstmimter Bcirrk 

USA, 770 F Supp 210, 21 5 [SDNY l991]). Thus, “it is well-settled Ncw York law that a claim 

alleging breach of the implied covenant must bc dismissed as duplicativc wlicn the conciiict 
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constitutes the breach of tlic underlying contract.” Norriberg v Thai Magic C’o., Irzc,, 10 Misc 3d 

1076A, 4 [Sup Ct, N Y  Counly 2006, Flied, J.], citing Horn 1’ New Yurk Times, 100 NY2d  85 

[2c)O3]). The alleged bi-each of the covenant of good faith and fair dcaling here involvcs the same 

conduct as the underlying breach o f  contract action. The breach ol‘contract action Ibercl‘orc 

subsumes thc breach of the covenant o r  good faith and fair dealing. Accordingly, the court 

disniisscs that par1 of the first cause of action that involves breach of the covenant of good faith 

aiid fair dcaliiig but otherwise grants suniniaryjudgn?ent lo plaintifs oil brcacli of conti-act, tho 

primary claim in the first cause ol‘actioii. 

nccause defendant openly adiiiits doing business with Triple Nct Properties and 

communicatcd inbrmation about it to Gexa Encrgy, Iic can only be doing so on thc basis of 

confidential infonilation 11c acquired and thus misappropriated during his tenure at Good Encrgy 

when Triple Net Properties was Good Energy’s client. Even though tlic parties mention, but do 

not elaborate on, this cause of action in their briers, the court still can find misappropriation in 

derenclant’s violation of the Conlidentiality provision of the Agreement. As with the breach of 

the covenanl of good liitli and fair dealing, the third cause of action for conimon law 

inisappropriation duplicates the breach of contract causc of action, and the daniagcs sought 

appear identical to those sought in tlic previous claims. Accordingly, the court disniisses the 

third cause of action, and, as already statcd, the court grants summary judgiucnt to plaintiffs on 

the ik-st c;iiise or  action for breach of contracl and an injunction. 

As lor  an accounting, plaintifrs prevail on this cause of action because defendant’s 

violation orttic Agrcement entitles plaiiitifk to any bciicfit he  received. (See Agrccmcnt 5 6.4 [if 

Seller violates the Agrccnient, “Buyer shall be entitled to an accounting and repaymiit of all 
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profits . . . the Seller, dircctly or indirectly, niay realize.”]). 

TI. Plaintiffs’ Motion lo nisiiiiss all Counterclaims and Third Party Claims (motion sequcr-lcc 
number 006) 

Plaintilk i i iovc to dismiss defendants’ counterclajrus and third party claims 011 the 

grounds that ‘‘a dcfcnse is founded up011 docuniciitary cvidcnce” (CPLR 321 1 [a l l l ] )  and that 

“lhe pleading rails to statc a cause of action” (C1PLR 321 1 [a:1[71). On a niolion to dismiss for 

failure to state a claim, “thc court should accept as true the facts as alleged in the coiiiplaiiit, 

accord plaintiffs the benefit of cvcry possible favorable inference, and dctermine only wlictllcr 

the facts as allcgcd fit within any cognizable legal thcory.” (Ark Br)iatit Ptrrlc Chup. v Btyatit 

/’a/.kHestorLitiori (’or-?,, 285 AD2d 143, 150 [ 1st Dept 2001 1 [citations omitted]). Ti1 addition, 

“[i]n thosc circumstances where the legal conclusions and factual allegatioils arc I-latly 

contradicted by documcnlary evidence, they are not prcsumcd to be true or accorded cvcry 

favorable inference and the criteria bccoines ‘whether the proponent o l  thc plcading has a cause 

or‘actioii, not whether he has staled one.”’ ( I d ,  quoting C~uggenhcitm~r v. Ginzhcug, 43 NY2d 

268,275 [ 19771). Specilically, a court niay grant a motion to dismiss on documcntary evidence 

b‘only if the documentary evidencc submitted conclusively eslablisllcs a dcfcnse lo the asserted 

claims as a niatter of law.” (1,denhirrg lhal~nantt R. Co. v. Tim’s Ainusemwts, Inc., 275 AD2d 

243, 246 [ 1 st Dcpt 20001 [citation omitted]). 

A. Breach ol‘Fi(1uciat-v Duty (first counterclaim and first third party claim) 

Defciidant allcges breach o r  fiduciary duty against all plaintiffs a i d  third party 

dcfcndants. In the biisiilcss context, “[a] convenlional business rclationship, will io~~t ii~orc, docs 

not becoiiic a fiduciary relationship by iiicrc allegation.” (Otrrsler v Womcrz ’s Inlcrnrt r‘cwtcr, 

I)ic., 170 An2d 407, 407 [Is[ Dept 19911 [citation omitted]). That is, even i l a  contract does not 
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givc rise to a fiduciary rclationship, “a cause of action lor brcach of iiduciary duty may survive, 

for pleading puiposees, where thc coniplainiiig party sets forth allegations that, apart from thc 

tu-iiis of (lie c~iiitract, [the parties 1 crcatcd a rela~ionship of higher 11 list . . . .” (EBC’ 1, /nc. I ’  

~u l rhnr in ,  Srrclis & C’o , 5 N Y 3 d  11 ,  *20 [ 2 0 0 5 ] ) .  “[A] conclusory allegation must rollow from 

the factual allegatjoiis prcccding it.” ( I l w ~ i c h ~ r r v  v Sumitorno C’uvp. ofilni., 41 5 F Supp 2d 423, 

461 [SDNY 20061 [citatioo omitted] [coiiclucliiig plaintiff fiiiled to allcgc :t fidirciar-y rc1;ilionsIiip 

when thc pleadings made tlic following coiiclusory allcgalion, without support froin the faclual 

allcgations prcccdjng il: ‘“As set Ibi-tli above, defendants brcached tlicir fiduciary duty owed lo 

Mr. Henneben-y”’]). 

Neither lhe Agreciiicnt nor the allegations liere give iise to a fiduciary duty between 

defendant and plaintiffs or third party defendaiits. Thc Agreement contains no language that 

indicates plaintiffs and Ihii-d party dcfendants owe Kosachuk a fiduciary duty, and Kosachuk’s 

pleadiiigs conlaiii 110 raactual allegations to siippnit tlic coriclusory allegations about a fiduciary 

relationship. Kosachuk nierely alleges, “Hoover owed Kosachuk fiduciary dulies as a miiiority 

unit holder o r  the Company, including duty of loyally, good hit11 and candor. Furthcr, Hoover, 

as Kosachuk’s business partiicr and join1 venturer, owcd Kosachuk the liiglicst duty o l  loyalty.” 

(Aiiswcr, Counterclaims aiid Third Party Complaint 11 79). Against third p r I y  dekiidant Good 

Offices and plaintiff Hoover, Kosachuk alleges, “[they] also owed a liduciary duty to Kosachiik 

as a niinoiity unit holder-.” (id. 11 80). 

Nowhere docs Kosachuk allegc h c t s  against plaintiffs Good Energy and GELLC or 

against tlic rcmaining third party defendants (de Cnstcja, Madram, Sussmane, GETTLLC or 

McCue Sussm:ine & Zapkl) that indicate a fiduciary rclalionship. Defciidant alleges only thal 

“[pJlaintiffs and third party deleiidants breached their Gduciaiy duties owcd to Kosachuk by 
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orchestrating thc scherne arid taking the corporate actions described abovc.” (Answer, 

Counterclaims and ‘I’hird Party Complaint 71 S 1). 

Although thc answer does coiitain allegations against Sussiiiane and McC‘ue Sussmanc L‘G 

Zapfel (see id. 11 81 [stating lhey had a “legal, iiioral and ethical obligation to infonn Kosachiik 

that they wcre not representing Kosachuk and that Kosachuk should seck indepeiidcnt counsel 

for h i s  transaction”], dekiidant still does not explain why or how a fiduciary relatiousliip cxists. 

l’laiiitil’h contend that Sussinane and McCiie Sussiiianc & Zapre1 iicvcr rcpresenkd Kosxhiik 

and that Sussmanc iicvcr even met Kosachuk (Sussmane AK,  dated June 19, 2006, 1111 0-X) ,  

whereas defendant suggcsts Sussmane did represciit hini “ in  his capacity as our lawyei 

throughoul lhe years that I have owned my intcrcst in [GELLC‘, GEIILLC‘, and nianagcd Good 

Energy]” (Kosachuk Aff, dated September 21, 2006, 11 72). 

Even ir there was a fiduciary relationship bctwcen defendant and plaintiffs or third party 

dchidaiits, defendant does not properly plead it  with sufficicnt parlicularity. Dcfcndanl’s 

missing or limited allegations, as described above, do not sufficc, and “[tllie cause of action 

alleging brcach of fiduciary duty [is] properly dismissed for failure lo plead facts giving rise to a 

Iliduciary relalionship.” (Dovc v L ’Agencr, I~Jc. . ,  250 AD3d 435, 435 [ ls t  Dcpt 19981, citing 

CPI,R 301 O[b]). Accorcliiigly, the court dismisses the brcach of fiduciary duty claim. 

E. Fraiid (second counterclaim and secot~d third party claim) 

‘1’0 allege h i d ,  a party must show a “rcprcscntation conceiiiing a material fact, Msity of 

that representation, scicnter, reliance and damagcs.” GStiicirt Silver Assacs., Inc. v Brrro l lev .  

Cor-.  , 245 hD2d 96, 9s [ 1 st Dept 19971, citing Nottenherg v Wcrfbcr 885 Co., 160 An2d 574, 

575 [ 1 st Dcpt 19901. A party’s rcliance must be reasonable, but “[wlhere a party has the means 
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to discovcr the true naturc of- the transaction by the exercise o r  ordinary intelligciice, and [ails to 

make use of thosc iiicaiis, lie cannot claim j ustifiablc reliance on defci1d:int’s misi~eprcsentatioiis.” 

(Id. at 98-99, citing Rliic Gorp. 1’ k i s s  Plaza Assocs 183 AD2d 062, 662 I 1 st Dept 19921). 

CPLK 301 6(b) fiirlher requircs a paity to plcad fraud with spcciiicity, so, if conclusory 

allcgations oi‘fi-aut1 lack a factual basis to support them, a party’s claim will fail. (Longo v Hzrtlcr 

EquzliL..s 11, L.P , 278 AD7d 97, 97-98 1 st Dept 20001) 

Defkiidant’s second countcrclaim and third party claim allcgcs that all plaintiffs and a1 I 

third party defendants induccd defendant to sign the hgreernent. At oral argimciit on May 18, 

2006, 1 slated tliat I did no1 “see a fraud and inducemcnt” (‘l’ranscript of Oral Argumcnt, dated 

May 18, 2006, at 1 Sj and still do not. Dcfcndant’s pleading contains no spccific allegations 

against GETTLLC, Good Officcs, Sussmane or McCuc Sussmane & Zapfcl. liegarding Hoover 

Good Energy, GELLC‘, dc Casteja and Madram, defendant suggests a pi-ean-angcd plan to buy 

foiiiier sharcs at a higher pricc than what lie rcccivcd from Hoovcr. Defendant alleges, “Upon 

infomiation and belief Hoover prc-negotiated with both de Casteja and Madrazo to purchase 

lis 

KosacliLik’s units in Good Energy 11, LLC. Hoover pre-sold Kosachuk’s units to raise the hiids 

required to buy Kosachuk’s units.” (Answer, Counterclaims and Third Party Cornplaitill/ 75). 

The court does not understand the nature 01-this “scheme” (id. 11 64) becausc the 

allegations lack factual spccifics. For example, defendant statcs, “Hoover told Kosachiik that tlic 

units werc only worth $550,000’’ (rd. 11 67), and “[pllaintiffs i j  falsely represented to Kosachuk 

the tnic value of his units atidor failed to inform hiin orpotcntial buyers lor his units at a much 

higher piice’’ (id. 11 86). More importantly, defendant does not plcad reliance oii aiiy 

misrepresentations of any individual, excepl onc comment Hoover allegedly made. The answer 

statcs gcnerally, plaintiffs “ i i i  j intended to (and did) induce Kosachuk to sign the Unit Piirchasc 
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and Sale Agreement in reliance upon their inisrepies~ntations and/or oniissioiis, including, but 

not liniiled to, Hoover’s stalernent that ‘the units are only worth $550,000.’” ( I d  11 86). Finally, 

cvcn if the court could find reliance, de1endant’s ieliance woiilcl not be ~-easoiiablc bccausc “his 

exercise of ordinal-y intelligence” as ai1 cxccutivc vicc prcsidciit of Good Energy fr-om April 2003 

to December 2005 should have cquippcd him to dctcrniinc the value of his interests on his own, 

withoul resorting to TToovcr’s cstiniatc. (SPP S ~ i r i r r - ~  S i / v ~ r  Axsocs., 245 h D 2 d  a1 98-90). 

Accordingly, the court disniisscs tlic fraud claini. 

C .  Aidirig and Ahcttiiig Fraud and Breach of Dilly (third counlerclaim arid third third party claiin) 

Because the court has l o ~ m l i i o  li-aud licrc, dckndant’s claim of aiding and abelting fraud 

likewise [ails. TII his papcrs, liowcvcr, defcndant addrcsscs oiily the cause of aclion for aiding 

and abetting a breach of fiduciary duty against Hoovcr, dc Castc-jn, Madram, Sussmanc, McCiic 

Sussmane & Zapfel md Good OK~ces. (See ne~eiidant-Coiinter-claimant’s and Third Party 

Plaiiiti ff’s Mcmorandum of Law in Support of its Cross-Motion and in Opposilion to Plaintiffs’ 

and Third Party Defendants’ Moliori to L)ismiss, p 15). 

Just as the court can find no aiding and abetting fraud because of the absence 01‘ fi-aud, t l ~  

court cannot find aiding and abetting breach of fiduciary duty in the abscncc of any fiduciary duty 

that plaintiffs or third party d e h d a n t s  owe Kosachuk. (See szrpro pp 16-1  7). ‘To  stale a claim 

for aiding and abetting a brcach of fiduciary duty, a plaintiff must plead a breach of fiducial-y 

duty, that dcfcndant knowingly induced or participated in the breach, and damages resulting from 

the breach.” (Clobnl Mzns. & Mcilirls Gorp. v Holmc, 35 AD3d 93, 1 0 1  [ 1 st  Uept 20061, citing 

k’aujb~nn v Colze~,  307 hD2d 113, 125 [ 1st Dept 20031). Kosachuk cannot satisfy thc first 

element arid therefore his claim hils,  Deliidant attenipts to ai-guc that Sussmane represented 

him as legal counsel in the transaction and thcrcforc had a duty to warn him aboul Hoover’s 
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liaiid and tlicii participaled in this fi-aiid by drartitig the Agrccmcnt. Again, there is no fraud here, 

so d e h d  ant can I i o t a1 I ege ai d i 11 g and ab e t tin 2 1 i ;i b i 1 i t  y . (U e fc 11 da t i  t - COLI 11 t erc 1 ai 111 a 11 t ’ s arid 

Third Party Plaintiffs Mcmoranduin of Law in Support of its Cross-Motion arid in  Opposition to 

PlaintifTs’ and Third Party Defcndnnls’ Motion to Dismiss, p 18). Accoi-ciingly, the court 

dismisscs the aiding and abetting fiaud and breach of fiduciary dilly claim. 

I3. Violation of 15 IJSC 6 78J(R) (Iourth counterclaim) 

This court does not have jurisdiction to hear this claiiii because, pursuant to scclion 27 of 

tlic Sccurilies Exchangc Act of 1934, district courts of tlic Uniled States rctaiii exclusive 

jurisdiction over federal securities violations. Accordingly, the court dismisses the fourth 

c o it11 t erc 1 ai 111 . 

E. LJni tist Enrichnicnt (fifth countcrclaim) 

“‘The cxistence of a valid and enforceable written contract governing a particular subject 

matter ordinarily precludes recovery in quasi-contract for events arising out ofthe same subjcct 

rnattcr.”’ (Adid v C‘oc.a-Colcr Bottling c‘o. oJ‘NL‘w York, 1995 W L 542432, “3, quoting C’brk- 

Fitzph-ictk, IHC. v Long Is. R.R. C‘o., 70 NY2cl 3S2, 388 [ 19871). I n  addilion, “a quasi- 

contractual obligation js oiie imposed by law where tlicrc has been no agreement or expression of 

assciit, by word or act, on the part of either party involved.” (Clartk-Filzprrtrick, 70 NY2d at 388- 

89). 

Tlic court has already rlisciissed the validity of the Agrccinent that govciiis this hiisiness 

transaclion. (Sa szqirtr pp 1 1 -1  4). Recause the Agrceinent is valid aiicl defendant agrced to m d  

signed this Agrccmcnt o r  his own accord, defendant cannot plcad unjust enrichrricnt. Moreover, 

defendant receivcd the benefit of his bargain in tlic amount of $550,000, and he acccpted the 

ternis of [he Agrccment that prevent hiin from receiving any further bcnefit from the rc-sale of 
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his interest to de Castc-ja and Madrazo. Thc Agrcenient explicitly statcs that dekiidant sells to 

Hoover “all 1-ight, title and interest in and to tlic Mcmbership Iiiterests.” (Agreement 4 1 . l  ). ‘I’he 

Agrccincnt also contains a Rclcasc provision: ‘‘111 considcralion of the paynicnt of tlie Purchasc 

Price . . . Seller hcrcby irrevocably and ullconditionally, lully and forcver acquits, rclcases and 

discharges and agrees to hold liarrnlcss the Company, Buycr . . . from any [and] all present aiid 

future claims, actions, causes 01 action . . . sums of money . . . ,” (Agreement, $ 6,6(a)). 

Accordingly, the coiat di siii i sscs [lie fi It11 corn tcrcl ai ni .  

F. Civil Theft .Under the Florida Anti-Feiicinc - Act (sixth counterclaim) 

This court has no grouiids lo apply Florida law in this matter. Tlic Agreement statcs, 

“The parties acknowledge and a g c c  that this Agreement shall bc governed by the laws of tlie 

State of New York, as to all matters including matters of validity, construction, efkct, 

perforiiiance aiid liability, without consideration of conflicts o I  laws provisioiis contained therein, 

and thc courts of the state of New York have cxclusivc jurisdiction of all disputes with respect to 

an alleged b r c x h  of any represciitation, warranty, agreenicnt or covenant of this Agreemcnt . . . 

.” (Agreement $ 8.6), 

Defe11diilit’s argunienl that, because he does not allege brcach of the Agrccnient against 

plaintifls, Ncw Yor-k does not apply is unavailiiig. (Dcfcndant-C:oiiiitcrclaiiii~iit’s and Third 

Party PlaintifPs Memoraiidum of Law in Support of its Cross-Motion and in Opposition to 

Plaintiffs’ aiid Third Party Dekiidants’ Motion to Dismiss, p 20). Defciidant’s coutitcrclairiis 

arise li-om the subject inattcr that the Agrccment covers, aiid tlic Agreement clcarly stales that 

New York law govenis all matters relatiiig to the “eKect” and “perfoimancc” of [he Agecmcnt. 

‘l’his “effect” and “perforriiance” or  the Agreement would iiiclude any allegations of theft against 

plaintiff Hoover in the purchase aiid sale of Kosachuk’s interest. Accordingly, the court 
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dismisses the sixth counterclaim. 

GI  Cons t nict i vc Trust (scvcii tli couii t crcl 3 i iii ) 

To iniposc a constructive trust, tlicsc clcmcrits must be prcscnt: “( 1 ) :I confiderilia1 01- 

f-iduciary relationship, (2) a promise, (3) a traiisfer in reliance thereon and (4) uTI$ust ciiriclinicnt.” 

(Sltnrp ~Kos~~trr l sk i ,  40 NY2d 119, 121 [ 19761 [citations oriiilted]). Defendant seeks to imposc a 

constnictive trust upon plaintiff Hoover for the profit lie allcgcdly made i n  re-selling some 01‘ 

dcfkiidant’s intcrcst to third party dcfciidants dc Caste-ja nnd Madrazo. Defendant has not alleged 

the existence o l  a liduciary relationship between hinisell a d  I-Ioovcr. (Sw szipra pp 10- 17). Nor. 

can he allege unjust  enrichment. (SCY sziprl7 p 21). Accordingly, the coiirt dismisses tlic scvcnth 

count c rc 1 ai ni . 

111. D el‘cndaii t ’ s c1 ro ss -Mo t i oii ( iii o t i o 11 scq_uc ii c c n 11 m he r 0 06 ) 

De lkn dan t c ro s s-mov cs to vacate tli c p rcl i 111 i 11 ai-y i iij un c t i o 11 , ani cii d 11 i s p 1 ead i ngs and 

obtain a coritinuaiice for additional cliscovei-y. At oral argument, tlie court clciiicd that part of tlie 

cross-motion seeking to vacate the preliiniiiaiy iiijunction. (Transciipt of Oral Argumcnt, daled 

October 26, 2006, at 26, 3 1, 37-38). 

“Although leave to amend a pleading shoi~ld be freely given (CPT,R 3025[hj), an 

amendincnt whicli is devoid o f  mcrit should not bc pcrniittcd.” (tioldstei~r 1’ Bnrco ofC(diforiii(i, 

I H C . ,  109 An2d 817, 818 [2d Dept 19851). R C C ~ U S C ,  as discusscd above, the courl does iiot find 

any basis for defendant’s claims in tlie docuiiieiitary evidence bcfbrc thc court, any aniendments 

dehidaiit miglit seck would iiccessarily be “devoid of meril.” Likewise, any additjonal 

discovery would be Ltile. Accordingly, tlic court dciiics plaintiffs’ request to amend his 

pleadings and his 1-equest for adclitioiial discovery. 
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IV. Plaintiffs’ Request for ;i Pcrmanciit lniunction 

“Tlic standard for obtaining a pelinanent iiijiirictioii is essentially the samc as Tor a 

prcliiiiinary injunction with tlic cxceptioii that tlic plaiiitifl‘niust actually succccd on tlic mcrits of 

the case, rather than merely demonstrate that siicccss is likcly i n  a futiire proceediiig.” 

(Wcizrriririii Iristitute oj‘Sciencp v Neschis, 229 F Supp 2d 234, 258 (SDNY 2002); .we ~i1.w 

WhitFi-y Oprati/.tg Corp. v S‘chl~isstiCr, 1 17 Misc 2d 794, 798-99 [Sup Ct, N Y  County 19821 

[“Where the ultiiiiate relief requested is a peniianent injunction, the tests are even inorc strictly 

applied, and the remedy morc disfavorcd, sincc thc granting of tciiiporary rclicf in essence 

decides the lawsuit.”] [citations omitted]). To obtain a preliminary injunction, a plaintillmust 

show (i) a likelihood of success on the merits, (ii) an irrcparable injury in the absence of a 

preliminary injunction, and ( i i i )  a balancing orthe equities in lhe plaintiffs favor. (Actria Ins. 

To. v ~~ip~isso, 75 NY2d 860, 862 [ 19901). 

As cxplaiiied abovc, because plaintiffs do siicceed on the merits and the courl grants 

summary judgment in their favor and disniisscs all of defeiidaiit’s counterclaims am1 third party 

claims, the court issues a perrniaiicnt injunction pursuant to the teniis of the Purchase and Sale 

Agrecmcnt and tlic preliminary injunction of June 19, 2006. 

CONCIAUSTON 

Accordingly, i t  IS 

ORIIERED that defendant’s motion for summary judgnient, sequence number 005, was 

denied from the bench aiid dciiied herein except Lor that part of lhc first causc of action allcgiiig 

breach of thc covenant olgood laith arid fiir dealing and thc third cause olactioii which are 

dismissed as duplicative; and i t  is furthcr 

ORDERED that plaintiffs’ cross-motion for summary judgment on the issues of liability 
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and on an accounting, scqucncc iiurnhcr 005, is granted, exccpt for that part of the fiist cause o l  

action alleging breach o r  the covenant of good faith and fair dealing aiid thc third cause of action 

which are dismissed as duplicative; and it is filr-tlier 

ORDERED that the amount oldamagcs and an accounting arc scvcrcd; and it is furllier 

ORDERED that plaintifs’ request for a peniianeiit injunction against dcfendant, 

sequence number 005, is granted and the parties directed to settle an  ordei pursuant to tlic tciiiis 

of the Agreement for Purchase and Salc and the prcliniinary injunction; and i t  is further 

ORDERED that plaintils’ iiiotioii to dismiss all counterclaims and third party claims, 

sequence number 006, is granted; and it is furthcr 

OliDEIiED that defendant’s cross-motion to vacatc or niodify the prcliniinary injiinction, 

amcnd his pleadings and obtain a continuance for further discovery, sequence number 006, is 

denied; and i t  is further 

ORDElED thal h e  parties schedule a compliance confcrcncc with the court to bc hcld 

within two weeks olthis decision and order and lhat the notc of issue date is extended until May 

3 1, 2007; and it  is rurther 

ORDERED that the Clerk is directed to enlerjLidgnient on liability and scvcr t h i t  part of 

the actioii fbr assessment of damages and for an accounting; and it is furthcr 

OKZ>EKED that the Clerk is directed to disniiss thc third 

counterchiliis 01 the first party action. 

Dated: March 
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