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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
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- v -  I '  
0 08 MOTION SEQ. NO. 

MOTION CAL. NO. 
ir 

The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits .~ 

Cross-Motion: 'l Yes 1.- NO 
Upon the foregoing papers, it is ordered that this motion 

Dated: 
/ J. S. C. 

Check one: I I-- 1 FINAL DISPOSITION // NON-FINAL DISPOSITION 

Check if appropriate: I - .-., ~ DONOTPOST [* 1 ]



Plaintill, 

-against- Index No. 601386/03 
Action No. 1 

17 EAST OWNERS CORP., ALEX TAYLOR, MARY 
'I'AYLOR, STEP1 IEN PERKINS, J0Sl  IUA BEDERSON, 
ISABELLE BEDERSON, WII,I,IAM MURRAY J R .  
PETER IIUPONT, ADRIAN LICHTER, ANN lJC'HTER, 
1,EE MALLE'I>'I', CAROLINE HAR'I'Y, JOSEPH 
HANSEN, KAREN HANSEN, MARVIN KRISTEIN, 

ALEXANDRA LEBHNTHAL, CATHERINE JACKSON, 
FREDERICK BRAID, STEVE BERMAN, LISA 
BERMAN, CYRJLA LAYLAND, MASSIMO PINELLT, 
STACY PINELLI, 1'01,LY BROWN, DENNIS 
DROUSHIO'IJS and CARYN E. ERICKSON, 

DECISION AND ORDER 

VERA-RONY KRISTEN, JEREMY DIAMOND, 

-against- 

Plaintiff, 

Index No. 108695/04 
Action No. 2 

MA23LSON 96"'" ASSOCIATES, L.L.C., 

IIERMAN CAI-IN, J: 

Plaintiff, 13 80 Madison Avenue, L.L.C. (Madison) seeks an injunction prohibiting the 

defendants in Action No.  1 ,  both corporatc and individual, from communicating with the plaintiff 

corporation, other than tlirough their attorneys. PlaintilT also moves to direct the dekndants to 

producc the following documents: ( I )  any surveys or inquiries into any settlement or foundation 
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condition with respect to the buildings located at 17 East 961h Street and 21 East 96th Street (a/k/a 

1380 Madisoii Avenuc) that are in the possession, custody or control of defendants; (2) the 

identity of all pcrsons requcsting or directing the rcquest of any such survcys or inquiries; (3) the 

dales of any such requests or directions; (4) the purpose for which any such surveys or inquiries 

were made; and (5) the results of any such surveys or inquiries. 

Madison i s  the former owncr o f a  two-story building, which was located at 1380 - 1388 

Madison Avenue, in Manhattan. Defciidant 17 East 96‘h Owners Corp., s/h/a/ 17 East Owners 

Corp. (Owners Corp.) is the owner of a residential cooperative apartment building locatcd at 17 

East 96‘’’ Strcet, which is locatcd immediately io the west 01.Madison’s premises. Both buildings 

share a coninion boundary of approximately 100 fect. 

A brief history of this hard fought matter follows: 

For a number of ycars prior to the commencement of this action, Owners Corp. and its 

proprietary lessees maiiitaincd window air conditioners which protruded into the air space ovcr 

Madison’s property. In Scptember 2002, Madison entered into a contract to sell the property, 

which required that Madison obtain thc removal of the air conditioners prior to closing. Madison 

cornrncnced Action No. 1 in May 2003. to sccure the removal ofthose air conditioncrs. Madison 

was granted partial sunmiary judgment in October 2003, wherein this court declared that 

Madison had the cxclusivc right to tlic irnmediatc use, posscssion, and enjoyment of thc air space 

above its rcal property, and that Owners Corp. was then in violation of that right by virtue of the 

a i r  conditioning units protruding horn its property (Order datcd Oclober 10, 2003, affirmed 12 

AD3d I56 11 r t  Dcpt 2004]). 

On February 2, 2004, Madison sold the propcrty to Madison 96“’ Avenue LLC (Madison 
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96). As of the February 2004 closing datc, Owncrs Corp. had not removed the air conditioning 

units. Madison 96 coiitiiiiied the action against Owners Corp. and, on June 3, 2004, began 

deiiiolitioii work at the property. 

On Julie 10, 2004, Owners Coip. commenced an action against Madison 96 (Action No. 

2), alleging that Madison 96 had not obtaincd proper construction permits in that it had not 

provided riotice to the adjoining landowners, including Owners Corp., of the impending 

demolition and foundation work, as required by the New York City Building Code $ 8  27-165 and 

27-1 69. Owners Corp. also alleged that during construction, glass had fallen on its propcrty 

which constituted a safety t h a t  to its residciits and workers, as well as a trespass. 

On December 2 1, 2004, thc parties settled a portion of Action No. 1, pursuant to which 

the residents agreed to remove their air conditioncrs. 

In January 2006, Madison 96 was granted leave to serve an amended complaiiit naming 

the individual tenants of Owners Corp. as defendants. 

As to that portion of the motion lor  an injunction, Madison 96 alleges that, on April 28, 

2005, wliile its building was under construction, Jamison Weiner, a principal of Madison 967 

rcceivcd several harassing and threatciiiiig phone calls at night from defcndant S tephcn Perkins, a 

tenant of Owncrs Corp. Weiiier informed the police and contacted the attorney for Owners Corp. 

On Septeinbcr 9, 2006, the tcnants of Madison 96 received the following letter from an 

anonymous sender: 

IiesideIlts of21 East 96 Street 

You may have noticed the surveyors across from your building last week. ‘They 
were confirming that the building, which was build on a very “quick & dirty” mat 
foundation is starting to settle unevenly. 
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You would be well advised to talk with Mews .  Hoesky & Wciner and an attorney 
as this settling is going lo cost you  ;1 considerable sum of money to correct if, 
indeed, it can be corrected 

(Stcves Aff., Ex. D). 

On the basis ofthis lctter and thc late-night phonc calls, Madison 96 now seeks to enjoin 

defendants from all future communication with Madison 96 and the tenants of Madison 96 other 

than tliosc cornniunicatioiis made by the attorneys lor the delkndants. 

'J'hc latc-night phoiie calls have been referred to the police and Madison 96 has not 

coniplained of flirther harassment. The letter, which on its f x e  is neither lhreateniiig nor 

harassing, and expresses an opinion, constitutes protccted speech. Freedom of expression is 

guaraiiteed by both our State Constitution as wcll as thc Fedcral Constitution. Unless speech 

presents a clear and present danger of somc scrious substantivc darnagc, it may not be forbidden 

(Delano Village Companies v OrridEe, 147 Misc 2d 302 [Sup Ct, NY County 19901, citing 

Peoplc v Dietze, 75 NY2d 47 [ 19891). The motion for an injunction is therefore denied. 

Howcver, if plaintiff or its onicers or employees are subjected to harassing phone calls or 

other harassment, the proper course would be to make a complaint thereof to the law 

cnforcement authorities. 

As to that part of the motion sccking to compcl thc production of documents concerning 

scttlenient or foundation conditions, all discovery disputes in this case have been referred to Hon. 

Bcvcrley Clolien, who has bccn dcsigiiated referce to supervise disclosure. Further, Owners Corp. 

asserts that it has already produced those documents in its possession which concern settlement 

or h'oundation conditions a i d  that, in fact, Madison 96 has failcd to coinply with directives to 

producc documents regarding its own invcstjgation into this issue. That part o l the  motion to 
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compel is thereforc denied. The parties may bring the matters before Referee Cohen, for further 

direct ions, e tc . 

Accordingly, based upon the foregoing, it is 

ORDERED that tlic motion by Madison 96'" Associatcs, JLC, for an iiijunction and to 

compel the production of documents is denied. 

Dated: March 1. 2007 
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