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SUPREME COURT : STATE OF NEW Y O K  
COIJN‘TY OF NEW YORK : I.A.S. PART 25 

X 
Ii0131.:R‘I’ I-l,ANAC;AN and ‘I’RISEVGENI FLANAGAN, : 
_________________________________ll_l_l_- 

Plaintiffs, 

-against- 

AUSTIN BROTHERS, INC. and MOOlIY’S 
1 I01,13INGS, INC., 

IkGKASSE, .1.: 

Index No.: 126579/2002 

C h l .  No. 44 of 10/10/06 

Motion scqicncc 110s. 08 and 09 are consolidaled. In this persoiial injury action arising from 

:I workplace accident, dcfcndant Austin Bros., Inc. (“ABI”) moves, pursuant to C’PLK 32 1 2, for 

surnrnary j irdgment dismissing plaintiffs’ clainis for common-law negligence and vjolations of1 ,ahor 

Law $ 5  200,240 (1) and $ 241 (6). Moody’s Iloldings Inc. (“MHI”) moves fbr the samc rclicf. In 

the alternative, MHI moves pursuant to CPLK 32 12, for conditional suinmaryjudgnienl against AB1 

for contractual and/or common law iiide~i3nilicatioii. 

FACTS 

Plaintiff, Robert Flanagan, an electrician, was injured on Novcmbcr 15, 2000, while 

performing renovation work at oflice space owiied and occupied by MTIl and located at 99 C’hurch 

Street in Manhattan. MHI had hircd A131 as its gciicml contractor on the renovation project. At the 

time oftlic accident, plaintiffwas employed as a I‘oreiiixi lor non-party C. W. Gl-ccnc (“CWG”) who 

had been hired by AB1 to perrorm thc clcctrical work. 
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At his deposition, plaintifftcstificd that the work site was located in the conference rooin on 

thc 1 l‘h floor of thc subject premises. On the date of the accident there was “garbage” on the 

conference Toon1 floor wliich consistcd of dust, ~-cniovcd cciling tilcs, black iron clips aiid pencil rods 

that wcrc used to sccurc tlic tilcs to the cciling, picccs of slicct rock, and carpeting that Iiad been 

rcmoved from the floor. There was also &‘a lot of stuff” in the conference room which consisted ol‘ 

a concierge table lhal was taped up lor reuse, two plaster columns about eight-fect long that wcrc 

going to be cut up and ~~eused,  two air coiiditioning/healing units that were going to be placed in llie 

cciling, and scvcral gang boxes in which tlic workers’ tools and equipment were stored. At the time 

of the accidenl, plainlill‘ was attempling lo walk across the conference room floor to retrieve some 

blucpriiits from his gang box. Plaintiff did not have a clear path in which to walk and cautiously sidc 

steppcd over a six-inch pilc of demolition dcbris niadc up ofblack iron clips, p7ericrl rods and picccs 

of sheet rock. As plaintiH attempted to place his le11 fool in a clear area on the other side of‘the 

debris, it slid out fi-om under him causing his knee l o  twist. Plaintiff slipped, but did not fall to the 

ground. Plaintifl‘did riot sce what caused him to slip either before or after thc accident. Plaintiff 

claims Ihal il was “dirl, debris, and other refuse in the immediate work area” which caused his slip. 

Plaintiff hrtlier claims Ilia1 approximately ten minutes behre [he incident, while slanding by one of 

the cntranccs to the conl‘erence room, he asked Roberl Dunlevy, ABI’s superintendent, “to get the 

stuff out ofthc rooin in order for [him] to coiiiplele [his] job.” PIaiIilifPs near GI1 allegedly resulted 

til serious injuries lo his lefi knee. 

0 1 1  Dccctnbcr 10, 2002, plaintiff aiid his wife, derivatively, cornrnericed the instant action 

against defendants asserting coni~non-law negligence and J h o r  J,aw §$  200,240 ( 1 )  m d  9 241 (6) 

claims. 
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JIISCUSSION 

Summary Judgment Stmidarc1 

The lunction of the court on a motion for summaryjudgrncnt is “[ilssue-finding, not issue 

delermination” (Ass~rf‘v Ropog Gib Curp., 153 AD2d 520, 521 [ 1989l). Thus, the proponent ol’a 

suriimaiyjudgineul inotiori must makc a prima hc ie  showing of entitlement to judgmcnt as a mutter 

oi’ law, tendering sufficient admissible evidence to demonstrate the absence of any material issue of 

fact (Friends i?f!fAftimals v Associulcd Fur Vfrs., 46 NY2d 1065, 1067-1068 [ 19791; Zuckcwnnii v 

City uJ‘Ncw Ynrk, 49 NY2d 557,562 [ 19801). Failure ol‘the movant to make the required showing 

mandales a denial of the niotiori regardless of the sulliciency of tlic opposing papers (Alvarez v 

1’ro.sIiccl Hosp. , 68 NY2d 320, 324 [ 19861; JMD HoldingC.:orp. v Congressb;’in. C’orp., 4 NY3d 373, 

384 [2005]). Moreover, it is well settled that summaryjudginent should not be graritcd where here  

is any doubt as to the existeiicc of a triable issue (Rotuha Extruders v C:cppos, 46 NY2d 223, 23 1 

[ 19781). On tlic otlicr hand, to defeat a inotion for suriiniary judgment the opposing party must 

produce evidentiary proof in admissible fonii sufficient to requirc a trial of any material question of 

fact (Friends, 46 NY2d at 1067-1068; Z u c k c m m  40 NY2d at 562). “In determining wlicthcr 

suniniary judgment is appropriate, the motion court should draw all reasonable iiifereiices in favor 

ofthc nonmoving party and sliould not pass on issucs of credibility” (Torres v Jeremias, 283 AD2d 

484, 484 [200l I ) ,  

Plnhitiffs’ knbor LIIMJ #240(1) Clnim 

PlaintiKs clo not arguc against dismissal ofthcir 1,abor Law 8 240 ( 1 )  claim. It is clear Irom 

tlic facts adduced that plaintifl’s injury was not caused by an elevation-dated risk tliat calls for any 
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of the protective devices of the types listcd in Labor Law tj 240 (1) (,we v Motrirolcr, Inc., 216 

AD2d 879 19951; Hondv York Hunter O‘onslr., 95 NY2d 883 120001; Piccuilln v Hunk o f N w  York 

(’o., k., 277 AD2d 93 I20001). Accordingly, defendants’ motion for summaryjudgriieiit dismissing 

plaintiffs’ Labor Law 240 (1) cause of action is granted. 

Plcrintiffr’ Labor Law ,241(6) Chim 

Labor Taw $241  (6) placcs a nondelegablc duty on owners and contractors, without rcgard 

to direction and control, to keep worksites safc for those employed at such places (.see Ross v C.’nr/is- 

l’nlmcr IIych-Elc~c.  C-’o., 81 NY2d 494, 503 119931; IIeMvu v Junlron Indus., 155 AD2d 5 10 

[1989]). ‘1’0 sustain a cause of action under the statute a plaintillmust demonstrate that his or her 

injuries wcrc proximately caused by a violation of a scctioii oPthe Industrial Code that is applicable 

given thc circumstances of the accidcnt, and “that sets forth a specific standard oP conduct as 

opposed to a general reiteration of comriion-law principles” (S‘clmiani v NCM~ .Ywk ,State EZec. r f :  ( h s  

Corp., I90 AI12d 796, 797 [ 1 !XU], citing Ross at 502-504). 

Defendants seck clismissal of plaintiffs’ Labor Law $ 241 (6) causc of action based on the 

ground that plaintiffs have hiled io allcgc a violation of a concrete speciiication of the Iridustrial 

Chde in support of their claim. I n  opposition, plaintiff5 now limit their claiiiis to Tndiistrial Code 

violations 12 NYCRR 23- 1.7 (d) and (c) (2). The first rcgulation on which plaintiffs rely, Industrial 

Code 23-1.7 (d), entitled “slipping hazards,” prohibits employers from allowing employees to use 

a “lloor, passageway, walkway, scaffold, platform or otlicr clevated working surface which is i n  a 

slippciy condition” and requires employers to rcniovc sand or covcr “[iJce, snow, water, grease and 

m y  other I‘oreigii substances which may cause slippery footing.” The second rcgulation on which 
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plaintiff5 rely, 12 NYCKK 23-1.7 (e) (2), entitled “tripping and other hazards,” mandates that “iloors, 

platforms and siniilar areas where persons work or pass shall be kept free fiom accuiiiulations of dir-t 

and debris and from scattcr-cd tools and niaterials and I‘rom sharp projections.” Hoth oi’ these 

regulations are specific enough to support a claim under Labor 1,aw $ 241 (6) and are applicable to 

the facts ofthis case (.see Lopez v C,’ity oJ’New Yurk Transit Aut]?., 21 AD3d 259,259 120051; Farina 

1’ Pima Coizslr. Co., 238 AD2d 158, 159 [ 1997 I; C l h c c i  v .&pit. J , i f i  Assur. Xocy. o f t h e  liriilcd 

,Yt‘lates., 2 1 8 AD2d 5 13,s 1 5 119951). Plaintiff testifled that in order to get to his gang box, he had to 

sidc step over at least six inches of debris because “there was so much sluff on the iloor.” Plairitiff 

I‘urther testified that as "[lit] was stepping ovcr on an angle,” his lcft luiee twisted causing him lo 

slip. I-ierc, triable issues of fact exist as to whctlicr plaintiff s twisting, slipping, loss of balance and 

subsequent injury proximately r-csultcd from defendants’ iioncornpliaiicc with 12 NYCRTi 23-1 - 7  

(d) arid (e) (2). This is sufficient to establish a prima facie case; plaintiff is not obligated to climinale 

all other potential causes of his jnjury (see Locilmto v C.‘ulcman Catholic High School, 134 AD2d 

39,41 [ 19871). As a general proposition, plaintiffs failure to identify the object that caused his foot 

to slip cannot lx equated with a failure lo identify the cause of his fall (cf: GitIflrida 11 Me(ru N. 

C‘ommtrtcr R. .R. Co.. 279 AD2d 403 [20011). 

P l i i n t ~ L i ’  Lobor Law fi20OKonznzon -Law Negligence Claim 

Labor I ,aw $200 codifics the common-law duty imposed on an owner or general contractor 

to provide construclion sitc workers with a safe place to work (see Rizzulo 11 L A Wtrzger- C’onfr. 

C’o., 91 NY2d 343, 352 [19981; C’omes v NPW York Stute Elcc. & Gus O‘orp, 82 NY2d 876, 877 

[ 19931). The slatuc applies lo owiici-s and contractors who exercise control or supervision over thc 
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work being performed, or who have either created a dangerous condition or had actual 0 1 4  

constructive notice of such condition (sse Lombard v ,Slozit, 80 NY2d 290, 294-295 [ 19921). 

Dcfcndants seek dismissal of plaintiffs’ common-law negligencc and Labor Law 5 200 

claims bascd on the grounds that they did not direct or control plaintiffs work or have notice of a 

hazardous condition. In support of its motion for surntnary judgnicnt, MI41 proflers plaintifi‘s 

deposition tcstimony. During his deposition, plaiiitifltestiGed that hc did not deal with anyone li-om 

MI I 1  prior to his accident. Whcn askcd if plainlillreportcd to a supervisor at the work site, plaintiff 

testified that as f‘oreman for his subcontractor employer, he was “the supervisor on the job.” Plaintiff 

fir-ther testified that his dillies consisted of “ovcrsee[ing] [the] job” and “be[ing] the go-to-guy for 

the general contractors.” In addition, plaintifftestified thal his complaints about the pile-up ol‘debris 

at tlic work site were only made to ARI’s superintendent. Thus, M I 1  has established its prima facie 

entitlcmcnt to summary judgmcrit by dcmoiistraling that it did not exercise supervisory control over 

plaintiffs work, and Ilia1 it ncither crcated nor had actual or constructive knowledge o l  any 

hazardous condition (set‘ 1hvo.skin v Bztrger King Corp., 249 AD2d 358 119981; C ~ o d u n  v Am. 

M i m m  of .Ni i t iml  IIis[ory, 67 NY2d 836 [1986]). 

In opposilion, plaintiff? and AIll’s contenlion that MI JI  maiiitaiiicd an ongoing supervisory 

presence at the work site in that its projcct manager made weekly visits to thc sitc to obscrve the 

ongoing progress and MI I 1  also held weekly pro-ject nicetings at the site, is insufficient to establish 

a triablc issue as to MHT’s ncgligcncc. ‘1’0 establish liability under common-law negligence and 

Labor Law 8 200, the plaintili‘must establish that the delkndant had “authority to control the activity 

bringing about the injury to enable it to avoid or correct an unsafc condition” (Rimin v Pii-ciirnu & 

Sun, 54 NY2d 3 1 1 ,  3 I7 [1981]; see Rizzufo, 91 NY2d at 352; Singlelun v C’ilnullu C‘uizsfr. C?oiy>., 
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I .  

291 A112d 393,394 120021). Fui-ther, “[gleiieral supervisory authority at a work sitc for thc purpose 

of overseeing the progress 01‘ the work and inspecting thc work product is insuflicicnt to impose 

liability lor common-law negligence and under Labor Law 200“ (Dns S c m k i s  v STV Lngrs., h c . ,  8 

AD3d 223,224 (20041, hi d c ~ 7 i d ,  4 NY3d 702 [2004]). Accordingly, thcrc is no basis Ior imposing 

liability on MI I1 under 1,abor ILaw 5 200 (1) and common-law negligence ( w e  Comes, 82 NY2d at 

877; Ross, 81 NY2d at 500; I,onihnrdi, 80 NY2d at 295). 

As to A M ,  questions of fact exist as lo thc extent ofABI’s duty to keep thc work site clean 

and lrec ordebris, whether or not that obligation was satisficd, and whether it had constriictivc iiotice 

of the allegedly del‘ectivc condition (.we Buligian v Porl Azith. oJ’New York rtnd New .krwy, 266 

AD2d 137 119991; 1,yiix v Abax, 268 AD2d 366 [2000]). 13uring his deposition, plainli~f‘tcstjfied 

that prior to the date of his accident, “there was never a clear path” in the conference room, and hc 

had complaii~cd about the debris to AHI’s supcrintendciit “[a] number of times.” Plaintiff Iurthcr 

teslificd that approximately tcn mimites bel‘ore the accidcnt, he liad asked AI3I’s superintciidenl to 

remove lhc debris from lhc conkrencc room so that he could complete the last phase of his job. 

J n  addition, l’ctcr Austin, who signed the contract between MI I1 and AHT, as AHl’s Vice 

President, testificd lhat AB1 subcontracted with plaintiffs employer, CWG, to perform electrical 

serviccs at the work sitc, and also hired other subcontractors to providc, infrr nlicr, the flooring, 

painling, IIVAC‘, and marble work. Austin furthcr testificd that A131’s supcrintendcnt was at the 

work sitc on a daily basis and “ran the pro-ject as far as the day-to-day activity with the diffcrcnt 

trades, subcontractors, coordinating, making sure thc job was maintained, and that people reached 

certain landmarlis on the project.” Austin also lestificd that since the rciiovatioii project was on 

Mlll’s exccutive floor, “i t  was a very sensitive area,” becausc MHT “mi ;1 lot of their covorilte 
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meetings” on that floor. As such, Austin stated that AB1 always had a full-timc laborer at the work 

sitc “to rnakc sure everything was h e , ”  and “to clean and move stuff around so that [the] tradcs 

could work there.” With respect to the contractual agrccnicnt bctween MHI and ABI, paragraph 

3.3.1 cstablishcs that ART was responsible for supervising, directing, and coordinaling all portions 

o l  the work to be pcrforined undcr tlie contract. Paragraph 3. IS.  I i‘urther provides that AH1 was 

responsible fur “kccp[ing] the premises and surrounding area free h n  accumulation of waste 

materials or rubbish caused by opcrations under the [clontracl.” In addition, undcr paragraphs 10.1 

arid 10.2, AB1 was responsible for inaiiitainiiig a safety program. 

Ilndcr tlic circunistanccs, plaintill’s showing that AB1 was responsiblc for project safety, 

dcbris rcmoval, and work-arca cleanups, and thal he complained to AJ31’s supcl-intcndent about the 

pilc of dchriq, prcscnts issucs of fact as to whether AB1 had actual knowlcdgc ofthe unsafe condition 

which prccipitated plaintiffs injury and whether it had control over the safety aspects o l the  work 

sitc. ‘I’lius, tl-iablc issucs of fact exist which preclude AB1 froin obtaining sunirnary judgment on 

plaintiffs’ coriimon-law ncgligcnce and Labor Law 5 200 claims (see MGLI v Ilntv Aiie DPV Corp., 

I 3  AD3d 6 5  [2004 I; Shcrhccn v I d  Hus A4ach.s. (-‘or[>., 157 AD2d 429 [ 1990 I ) ,  

Comnzon Lnw and Coritmctual Indemnification 

In the absence of cvidcncc of any active negligence on MHI’s part, MI I 1  is only subject to 

the vicarious liability arising from Labor Law S, 241 (6). Thus, MHI is entitled to conditional 

summaryjud~ment against AB1 for contractual and/or common law indemnification i n  the event that 

a judgment is entered awarding darnages in I-avor ofplaintiffs for any vicarious liability under Labor 

Law S; 241 (6) ( S C P  Aragon v 233 W 21” St., 201 AD2d 353 [1994]; Abrimo v /’epsi-~-‘ol~r Bi!JTulo 
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4otllinf: Co., 224 AU2d 980 [ 19961). 

CONCLUSION 

Both motions are granted to the cxtcnt that plaintiffs' Labor Law $ 240 ( I )  claims are 

dismissud. In addition plaintiffs' Labor Law 5 24 1 (6) claims are dismissed with thc exception of 

thosc predicated upon alleged violations oi'lndustrial Code 5 23-1.7 (d) and (c)(2). [he branch of 

MTlI's motion by which it secks a disniissal of plaintifk' Labor Law $ 200 and conmon-law 

negligence claims is grantcd. MHI is also granted conditional summary judgment on its claim 

against AH1 for contractual and / or ~oi~imon- law indemnification. ABl's motion is denied to the 

cxtciit that it secks a dismissal oi'plaintiffs' I,abor Law fj 200 aiid common-law negligence claims. 

A pretrial conkcrence shall be conducted on April 30, 2007. 

7 his coiistitutcs the decision and order oi'tlie court. 
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