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Short Form Order
NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE PATRICIA P. SATTERFIELD | A Part 19

Justice
X
| ndex
RYAN SOARES, Number 9077 2004
Pl aintiff, Mbti on

Dat e Novenber 29, 2004

- against -
Mot i on
RONALD VEERASAM and CHELLESA PERSAUD, Cal. Nunber 43

Def endant s.

The follow ng papers nunbered 1 to 17 read on this notion by
def endant Veerasanmi and cross-notion by defendant Persaud for
sumary judgnent di sm ssing the conpl aint.

Paper s

Nunber ed
Notice of Motion - Affidavits - Exhibits......... 1-7
Notice of Cross Motion - Affidavits - Exhibits... 8-10
Answering Affidavits - Exhibits.................. 11-13
Reply Affidavits........ ... .. . . . .. 14-17

Upon the foregoing papers it is ordered that the notion and
cross-notion are determ ned as foll ows:

Plaintiff Ryan Soares (“plaintiff”) conmrenced this action to
recover damages for serious personal injuries he allegedly
sust ai ned, on Novenber 24, 2001, as a result of a two-car notor
vehicle collision. At the tinme of the accident, plaintiff was a
passenger in a vehicle owned and operated by defendant Chellesa
Per saud (“Persaud”). Def endant Ronal d Veerasam (“Veerasam ”)
owned and operated the other vehicle involved in the accident.
Plaintiff clains, inter alia, that, as a result of the accident,
he sustained a cervical disc herniation at C5-6 with conpression
on the anterior thecal sac, as well as left and right knee tears
of the posterior horn of the nedial neniscus which resulted in a
permanent partial disability.

Def endants seek summary judgnent dismissing the clains

[* 1]



agai nst them on the ground that plaintiff did not sustain a
serious injury as that term is defined by Insurance Law §
5102(d). In support of their respective sunmary judgnment
noti ons, defendants present proof in adm ssible form including
the affirmed nedical reports of Dr. Ravi Ti koo, an neurol ogist,
and Dr. Carl Austin Wiss, an orthopedist, who conducted

i ndependent nedi cal exam nations of the plaintiff on April 19,
2006, and May 4, 2006, respectively. Defendants also subnit a
copy of the report of Dr. Richard A Heidel, a radiologist, who
reviewed the MRl studies perforned on plaintiff approxinmately one
month after the accident. These reports denonstrate the absence
of any condition that neets the serious injury threshold
requi renent of Insurance Law § 5102(d), and satisfies the
def endant s’ burden of proof on the issue of serious injury. The
burden then shifted to plaintiff to establish the existence of a
triable issue of fact (see, Gaddy v Tyler, 79 NY2d 955 [1992].)

In opposition to the summary judgnent notions, plaintiff
submtted the sworn affirmation of Dr. Sujit Bhattacharya, a
neur ol ogi st, dated Novenber 10, 2006, who first exam ned the
plaintiff, a few days after the accident, on Novenber 27, 2001,
who was plaintiff’s treating neurologist following a prior notor
vehi cl e accident on March 31, 2001, in which plaintiff sustained
injuries to his lunbar spine and left knee. Dr. Bhattacharya
averred that he reviewed MR filnms and correspondi ng studies of
plaintiff’s cervical spine, and left and right knees, which were
conducted on Decenber 13, 2001, Decenber 20, 2001 and Decenber
27, 2001. Upon review of these studies, Dr. Bhattacharya
determined that there were intra-neniscal horizontal tears
involving the posterior horn of the medial neniscus of plaintiff’
s left and right knees and a noderate central herniated disc in
his cervical spine with conpression of the thecal sac at C5/C6.
He opined that the MRl findings related to plaintiff’s right knee
and cervical spine represent new injuries that the plaintiff did
not have prior to the subject accident of Novenber 2001.
According to Dr. Bhattacharya, he treated plaintiff for over one
year after the Novenber 2001 accident, and then released
plaintiff from further nedical treatnent he had reached maxi num
effectiveness fromthe nedical treatnents already provided. At
that tinme, Dr. Bhattacharya determned that plaintiff’s injuries
were permanent and, thus, further treatnent would have been
palliative in nature.

Upon his nost recent examnation of the plaintiff, on
Sept enber 6, 2006, Dr. Bhattacharya perforned range of notion
di agnostic testing on plaintiff’'s right knee and found a
[imtation of notion of 11% on flexion and extension as a result
of the subject accident. Range of notion testing performed on
plaintiff’s left knee revealed a 15% limtation in range of
nmotion on flexion and an 11% limtation in range of notion on
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extensi on which, according to Dr. Bhattacharya, represents an
aggravation of plaintiff’s prior left knee injuries sustained in
the prior accident. Range of notion testing performed on
plaintiff’s cervical spine revealed limtations in range of
notion on all planes in varying anounts between 22-33% The

| umbar spine was also restricted on all planes to the extent of
17-33% According to Dr. Bhattacharya, the injuries to the

| umbar spine also represented an aggravation of prior injuries
sustained to plaintiff’s Iower back in the previous accident.
Based upon these findings, Dr. Bhattacharya concluded that the
injuries sustained in the subject accident resulted in a

permanent and significant partial disability. In light of the
foregoing, plaintiff has raised a triable issue of fact as to
whet her he sustained a “permanent consequential limtation of use

of a body organ or nenber” or “a significant limtation of use of
a body function or systentf within the neaning of § 5102(d) of the
| nsurance | aw (see Pommells v Perez, 4 NY3d 566 [2005]; Tovere v
Avis Rent A Car Systens, Inc., 98 Ny2d 345 [1992]; Cenatus v
Rosen, 3 AD3d 546 [2004].)

Accordi ngly, defendants’ notion and cross-notion for summary
j udgnment are denied. In light of the foregoing, it 1is
unnecessary to address the plaintiff’s remaining contentions.

Dat ed: March 8, 2007
J.S. C
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