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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE DAVI D ELLI OT | A Part 14
Justice
X | ndex

MULVI H LL ELECTRI CAL CONTRACTI NG Nunber 15696
2004
CORP.

Mot i on

Dat e Cct ober 24,
2006

- against -

Mot i on

Cal . Nunber 17
NAB CONSTRUCTI ON CORPORATI ON

Mbt i on

X Seq. No. 2

The follow ng papers nunbered 1 to 12 read on this notion by
def endant NAB Construction Corporation for an order granting
summary judgnent dismssing the conplaint on the grounds of
statute of limtations, pursuant to CPLR 3211(a)(5).

Paper s

Nunber ed
Notice of Motion-Affirmation-Exhibits (A-E)..... 1-4
Qpposing Affirmation-Exhibits (AAE)............. 5-8
Reply Affirmation-Exhibit (A)................... 9-11
Oher Affirmation.......... .. .. . ... .. 12

Upon the foregoing papers it is ordered that this notion is
deci ded as foll ows:

The court, in an order dated July 18, 2006, denied plaintiff
Mul vi hill Electrical Contracting Corp.’s (Mulvihill) notion for a
default judgnent, and excused defendant NAB Construction
Corporation’s (NAB) default in answering the conplaint, as it
denonstrated that it has a neritorious defense to the action, and
a justifiable excuse for the default. Defendant was directed to
serve the proposed verified answer within 30 days after the date
of the order. Def endant’s cross notion to dismss the action
pursuant to CPLR 3215(c), 3211(a)(1), (5) and (8), however, was
deni ed. NAB thereafter tinely served its verified answer and
interposed the affirmative defenses of |ack of personal
jurisdiction, and statute of limtations.
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NAB entered into a contract with Metro North Commuter
Railroad for the rehabilitation of the Park Avenue Vi aduct
(general contract). On January 10, 1994 NAB entered into a
subcontract with Mulvihill to performall work and provide | abor
and equi pnent for certain electrical work to be conpleted within
the time frame set forth in the agreenment or the tine franme set
forth in the general contract. The subcontract provided that the

work perfornmed by Mulvihill did not include any extra, additional
or other work beyond the scope of the agreenent, unless there was
a witten extra work order directed to Mulvihill from NAB, and
set forth the paynent terns for extra work. In the event that

there was a dispute as to whether any work, |abor or materials
fell within the scope of work, or constituted extra work, the
subcontract provided that the parties would negotiate the

di spute, and in the event that it was still not resolved, after
the conpletion of the disputed work and its acceptance by NAB and
t he owner, the subcontractor was free to seek to recover the fair
and reasonabl e val ue of the work, pursuant to paragraph 12 of the
agreenent. NAB agreed to pay Mulvihill the sum of $7,476,564. 00
for the work, pursuant to the schedule of paynents set forth in
t he agreenent. Par agraph 3(d) of the agreenment provided that

Mul vihill was to subnit to NAB, on the 20th day of each nonth, or
as required by NAB, until the conpletion of the work, a “(i)
detailed and item zed statenent of the work performed and | abor
and material provided, wth supportive docunentation; (ii)
witten requisition for progress paynent, in formsatisfactory to
NAB, which shall sunmarize SUBCONTRACTORs WORK for the one nonth
preceding the requisition; and (iiti) an affidavit, duly
acknow edged, in form satisfactory to NAB, by a controlling
princi pal of SUBCONTRACTOR, that all of the obligations of
SUBCONTRACTOR under this AGREEMENT and the GENERAL CONTRACT to
sai d date have been net; and (iv) execution by SUBCONTRACTOR of a
partial release of nechanic’s lien in the form annexed hereto or
ot herwi se satisfactory to NAB, and other evidence to NAB that the
subject premses are free from all liens or other clains
chargeable to the prem ses or SUBCONTRACTOR.” Al paynents by
NAB to the subcontractor were subject to a condition precedent
that NAB recei ved paynent fromthe owner.

Paragraph 3(f) of the agreement provides “[f]inal paynent of
the contract price shall be nade by NAB to SUBCONTRACTOR within
seven (7) working days of all of the following: (i) conpletion of
SUBCONTRACTOR's performance under this AGREEMENT and the
acceptance of sane by both NAB and OMNER;, (ii) paynment in full by
OMER to NAB; (iii) the issuance in formsatisfactory to NAB and
OMER of all warranties, guarantees and any other docunent
requi red by this AGREEMENT or the GENERAL CONTRACT, or by OWER
OMERs Architect, or other authorized agent of OMER, it being
specifically understood and agreed by SUBCONTRACTOR that all
warranties and guarantees of SUBCONTRACTORS WORK required by the

[* 2]



GENERAL CONTRACT shall be provided by SUBCONTRACTOR, and (iVv)
execution by SUBCONTRACTOR of final release of nechanic’s |ien
and affidavit and general release, all in the form annexed hereto
or in form otherwi se satisfactory to NAB and such other
satisfactory evidence that NAB may require indicating that the
subject premses are free from all liens or other clains
chargeable to the premses or to SUBCONTRACTOR ” The fina
paynent terms were subject to the express condition precedent
that NAB receive final paynent fromthe owner. The subcontractor
agreed to accept that risk that if NAB was not paid by the owner,
then it would not be paid as well.

Par agraph 12 of the subcontract provides, in pertinent part,
that “No action or proceeding shall be instituted by
SUBCONTRACTOR upon any claimarising out of, or relating to this
AGREEMENT or the breach thereof, on any theory in law or in
equity, unless such action or proceedings shall be comrenced
within six (6) nmonths of the earlier of NABs or OMERS
accept ance of SUBCONTRACTORs WORK as conplete, or the issuance
of a certificate of occupancy. Such action or proceedi ng nust be
commenced in the Suprene Court of New York, County of Queens,
where NAB maintains its principal place of business. Not i ces
pursuant to this AGREEMENT shall be sufficient if given by
certified mail or, registered mail, return recei pt requested, or
by hand delivery, to the address set forth on the first page
her eof . ”

Plaintiff comenced this action on July 12, 2004, and
alleges inits first cause of action for breach of contract that
it entered into the subject contract in 1993, that it perforned
all of the work under the terns of the contract, as well as extra
work at the direction of, and authorized by NAB pursuant to
additional work orders, that it received a paynent on April 15,
2002 in the sum of $48,428.00, bringing its total paynment to
$7,147,983.80, and that it is entitled to a balance of
$722, 135. 02. In the second cause of action for an account
stated, plaintiff alleges that it “stated an account with NAB for
t he aggregate sum of $722,135.02 and said account was delivered
to and accepted by NAB,” and that as a result of NABs failure to
object to the account, it is indebted to plaintiff in the anount
of $722,135. 02. The third cause of action alleges that NAB
refused to pay certain invoices submtted by the plaintiff having
an agreed and reasonabl e val ue of $329.270.29. The fourth cause
of action alleges that NAB refused to pay certain invoices
submtted by the plaintiff having an agreed and reasonabl e val ue
of $213, 093. 55. The fifth cause of action alleges that NAB
refused to pay certain invoices having a reasonabl e val ue of
$146, 962.52. The sixth cause of action alleges that NAB took
i mproper credits in the sum of $128,408.52 against the tota
anount due to the plaintiff.
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Def endant NAB now seeks to dism ss the conplaint pursuant to
the subject contract’s six nonth period of limtations. The
court previously vacated NABs default in answering on the
grounds that NAB had a neritorious defense and a reasonable
excuse for the default, and made no determination on the nerits
when it denied the prior cross notion to dismss the conplaint.
Therefore, contrary to plaintiff’s assertions defendant is not
now barred from seeking such relief.

It is well settled that “[p]larties to a contract may agree
to limt the period of time within which an action nust be
commenced to a shorter period than that provided by the
applicable Statute of Limtations” (Matter of Incorporated Vil
of Saltaire v Zagata, 280 AD2d 547, 547 [2001], |v denied 97 NY2d
610, [2002]; see also Kassner & Co. v City of New York, 46 Ny2d
544, 550-551, [1979]; Joseph v Insureco, Inc., 25 AD3d 764
[ 2006] ; CPLR 201), and here the parties’ “intent to shorten the
l[imtations period [is] set forth in a clear and unanbi guous
manner” (Fitzpatrick & Weller v MIler, 309 AD2d 1273, 1273
[ 2003]). Thus, “[a]bsent proof that the contract is one of
adhesion or the product of overreaching, or that [the] altered
period is unreasonably short, the abbreviated period of
l[imtation will be enforced” (Tinberline Elec. Supply Corp. v
| nsurance Co. of N. Am, 72 AD2d 905, 906 [1979], affd 52 Ny2d
793, [1980]; see Jam Hosp. Med. Cr. v Carrier Corp., 5 AD3d
442, 443 [2004]; Wayne Drilling & Blasting v Felix Indus., 129
AD2d 633, 634 [1987]). \Were, as here, the party agai nst which
an abbreviated Statute of Limtations is sought to be enforced
does not denonstrate duress, fraud, or msrepresentation in
regard to its agreenment to the shortened period, it is assuned
that the term was voluntarily agreed to (see, |Incorporated
Village of Saltaire v Zagata, supra).

Gary Sinpson, NAB's president, states in an affidavit that
NAB and the owner accepted Mulvihill’s work as conplete in 2001
and that Miulvihill executed a “Certificate of Conpliance” with
the New York Gty Departnent of Transportation, on January 16,
2001 in which it stated that it conpleted its work on Cctober 6,
2000. M. Sinpson further states that the project was conpl et ed,
and that NAB received final paynent fromthe owner in 2002. It
is therefore asserted that the six nmonth period of limtations
set forth in the parties’ agreenent expired no later than July 1,
2003, and that the commencenent of the within action on July 12,
2004, is untinely.

Plaintiff’s counsel asserts in an affidavit that the subject
contract provided that the defendant or the owner, Metro North,
must accept plaintiff’s work as conplete, or a certificate of
occupancy nust have been issued, and that paragraph 12 required
that witten notice of either event be given to plaintiff by
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certified or registered mail or by hand delivery to plaintiff at

its office. It is asserted that as defendant has not provided
proof that these conditions have been satisfied, the contractual
period of limtations has not begun to run. It is further

asserted that the certificate of conpliance executed by plaintiff
does not constitute an acceptance of plaintiff’s work by the
def endant or the owner.

Plaintiff’s president, Hollis Milvihill Petrozza states in
an affidavit that defendant agreed to pay additional sunms for
agreed upon and approved change orders, and for approved extra
work orders, and that during the course of the contract work it
submitted extra work orders totaling $213,093.55, and an approved
change order totaling $146,96.52, and that it had not been paid
for this work. He also asserts that the defendant, during the
course of the contract work, deducted $32,709, 35 from paynent
requi sitions without any explanation, and that the defendant did
not di spute any of these paynent requisitions.

Plaintiff Milvihill’s contention that the defendant was
required to give it witten notice of its acceptance of its work
as conplete as a condition precedent to the running of the

statute of limtations is rejected. The parties’ contract did
not require that such witten notice be given by either NAB or
t he owner. Furt hernore, paragraph 12 of the contract nerely

provi des the acceptable nethods for serving notices under the
contract, when such notices are required.

Plaintiff in its conplaint alleges that it perfornmed the
wor k required under the contract, as well as extra work, but does
not state the dates when said work was perforned, the date it
submitted an account stated to the defendant, the dates of the
i nvoi ces and when they were submtted to the defendant, or the
date(s) the alleged credits were taken by the defendant.

Al t hough the failure to set forth any dates in the conplaint my
be attributed to inartful pleading, the continued failure to set
forth any evidentiary facts and dates in the opposition papers
can only be viewed as a deliberate attenpt to avoid the
consequences of the applicable statute of Iimtations. The court
finds that the Certificate of Conpletion, executed and filed by
the plaintiff on January 21, 2001, in which it states that it
conpleted its work in October 2000, constitutes an adm ssion by
the plaintiff its work was conpleted by Cctober 2000. Plaintiff
does not deny that its work was conpleted in October 2000, or
that its work was accepted by NAB and the owner. Plaintiff also
does not deny that the project has |ong been conpleted, that it
was paid over $7 million dollars for the work it perfornmed, and
that NAB had been paid by the owner. Therefore, to the extent
that plaintiff may be seeking to recover for extra work, as well
as for work performed under the subcontract, the claimfor breach
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of contract accrued no later than July 1, 2003, which was siXx
nmonths after NAB was paid in full by the owner. Plaintiff’s
first cause of action for breach of contract therefore is tine
barred (see DiPietro v Fel dman-Mndlick, Inc., 6 AD3d 1216, 1217
[ 2004] ; Guet v Care Free Hous. Div. of Kenn-Schl Enters., 305
AD2d 1060, 1061 [2003]; Mnichello v Northern Assur. Co. of Am,
304 AD2d 731, 732 [2003]; see also G anakakos v Commodore Hone
Sys., 285 AD2d 907, 908 [2001], |v denied 97 Ny2d 606, [2001]).

The statute of limtations for an account stated cause of
action is six years (see CPLR 213[2]; Erdheimyv Gelfman, 303 AD2d
714 [2003]), and an action based on an account stated accrues on
the date of the last transaction in the account (see 75 NY Jur
2d, Limtations & Laches § 90; Gaier, P.C. v lveli, 287 AD2d 375
[ 2001]). “The very neaning of an account stated is that the
parties have cone together and agreed upon the bal ance of
i ndebtedness ... so that an action to recover the bal ance as upon
an inplied prom se of paynment may thenceforth be naintained” (
Interman Indus. Prods. v RS.M Electron Power, 37 Ny2d 151,
153- 154, quoting Newburger-Mrris Co. v Talcott, 219 NY 505,
512). While an account stated may often result from the
retention of an invoice wthout objection, as also noted in
Newburger-Morris (supra), a different result may foll ow dependi ng
upon “the circunmstances that surround the subm ssion of the
statenments” (id. at 511). Furthernore, the rendering of bills
after the date upon which services are conpl eted does not restart
the statute of limtations each tinme those bills are generated (
see Gaier, P.C. v lveli, supra; Stewart v Stuart, 262 AD2d 396
[ 1999]).

Here, the parties’ contract required the plaintiff to submt
i nvoi ces and other docunments on a regular basis in order to
recei ve paynent. Since plaintiff, in both the conplaint and
opposi ng papers fails to set forth any evidentiary facts in
support of the clainms for an account stated, for paynent on the
invoices and for the restoration of noney credited to NAB, and
fails to state when any of these events allegedly occurred, the
court finds that these causes of action all arise out of the
parties’ breach of contract claim and therefore are also tine
barr ed.

In view of the foregoing, defendant’s notion for an order
dism ssing the conplaint in its entirety on the grounds of
statute of limtations, is granted.

Dat ed: March 14, 2007

J.S. C
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