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PRESENT: Hon. Elizabeth Hazlitt Emerson 

X __ -_ 
FRANK ASARO, 

Plaintiff, 

-against- 

MIC HAELAYGELO ITALIAN RESTAURANT AND 
PIZZERIA OlF EASTPORT INCORPORATED a/Wa 
MIC HAELANGEJB ITALIAN RESTAURANT AND 

GITTSEPPE PASSANANTE and JOANN MANGOGNA, 
PIZZERIA OF EASTPORT, INCORPORATED, 

Defendants. 

For a .Judgment Dissolving Respondent Michaelangelo 
Italian Restaiurant and Pizzeria of Eastport Incorporated 
pursiiant to IICL Section 1104-a. 

LAZER, APTHEKER, ROSELLA & YEDID, P.C. 
Attorneys for Plaintiff 
225 Old Country Road 
Melville, New York 11747 

PRUZANSKY & BESUNDER, LLP 
Attorneys for Defendants Vincenzo Passanante, 
Guiseppe Passanante, and Michaelangelo Italian 
Restaurant and Pizzeria of Eastport, Inc. 
One Suffolk Square, Suite 315 
Islandia, New York 11749 

PINKS, ARBEIT, BOYLE Sr NEMETH 
Attorneys for Defendant Joann Mangogna 
140 Fell Court 
Hauppauge, New York 11788 

DECISION AFTER TRIAL 

ln this action, the parties seek, among other things, a declaration from this court 
regarding ownership of three disputed entities (as hereinafter defined). The Disputed Entities are 
Eastport Italian Restaurant and Pizza, Inc., d/b/a Michaelangelo Pizzeria of Eastport (: the “Eastport 
- F:estauranJ”); Eastport, Inc. ( the “Middle Island Restaurant”); and Eastport Realty, Iric. 
(“Eastport Realty”).’ The Eastport Restaurant, the Middle Island Restaurant and Eastport Realty 

’ When this litigation was commenced the parties disputed the ownership of several 
additional entities. These included Cozy Corner Lounge, Inc., (the “Hampton Bays Restaurant”) 
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are hereiiiafter rcferred to collectively as the “Disputed Entities.” With respect to the question of 
ownership, the plaintiff, Mr. Asaro, claims that he is the sole owner of all three Disputed Entities. 
The plaii-tiff see;ks an injunction preventing the defendants from using certain marks, trade names, 
and other forms (of intellectual property allegedly owned by the Eastport Restaurant. ‘The plaintiff 
also makcs a claim of unfair competition. 

In response to the plaintiffs claim of exclusive ownership of the Disputed Entities, 
the defendants argue that each of the Disputed Entities is owned by the plaintiff and one or more of 
tlic defendants. [n making their claim of ownership, the defendants argue that ownership of the 
Disputed Entities has always been equally divided between the plaintiff, Mr. Frank Asaro, and the 
defendant Mr. Guiseppe Passanante and/or one or more members of Mr. Passanante’s immediate 
family. These have included, from time to time, the defendant Joanne Mangogna, MX. Passanante’s 
daughter; the defendant Mr. Vincenzo Passanante, Mr. Passanante’s son; and Mrs. Caterina 
Passanante, MI-. Passanante’s wife and Mr. Asaro’s sister. While not formally constituted as such, 
the defendants Guiseppe Passanante and Joanne Mangogna have referred to these four individuals 
iri their tcstimon y as “the Passanante Group.” Accordingly, the defendants seek an order of this 
c3ur-t determining ownership of each of the Disputed Entities in accordance with their claims and 
directing dissolution of the Eastport Restaurant pursuant to Business Corporation Law 4 1104(a). 
7’he defendant:; also argue in their memorandum of law for the imposition of a constnxtive trust 
with respect to the Disputed Entities. Finally, the defendants deny that they have macle any 
improper use of names, marks, or other forms intellectual property allegedly owned by the Eastport 
R.estaurant . 

FACTS 

This action was originally commenced by the plaintiff in the United States District 
C’oui-t for the Ehstem District of New York as an action for false designation of origin, unfair 
competition, and common-law trademark infringement. After limited appearances in the Federal 
Court, thc parties agreed to reframe their disputes to address the question of ownership and/or 
dissolution of i.he Disputed Entities and to submit this question, together with a state-law trademark 
claim, to this court. The parties requested and the court agreed to determine the question of 
ownership o f t  he Disputed Entities and the trademark before addressing the question of dissolution 
and the issues related thereto. 

and Mic haelangelo Italian Restaurant and Pizzeria of Eastport, Inc. (the “Manorville 
!iestauraa”). The parties have subsequently reached an agreement as to ownership of these 
entities. Also, the record includes numerous references to the ownership of a parcel of real 
property referreld to by the parties as the DeMartini parcel (the “DeMartini Parcel”). The parties 
(-lo not dLspute tlhat the DeMartini Parcel was acquired and is held by the Eastport Restaurant. 
,4ccordingly, the question of ownership of the DeMartini Parcel is subsumed in the question of 
ownership of the Eastport Restaurant. 
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The court conducted a lengthy trial of the issues presented. It heard testimony from 
Rlr. Asar3 and Mr. Passanante and numerous other witnesses presented by the parties. The court 
also considered several hundred documents that were admitted into evidence. As is clear from the 
record, tl-,e facts of this case are quite complex. Accordingly, the court will not attempt to provide a 
detailed chronology of the events contained in the record. Instead, the decision will reference only 
those faci s tlial are relevant to the findings and the decision set forth herein. 

To begin, Frank Asaro and Giuseppe Passanante are brothers-in-law. Mr. 
Passanaiile is riia.rried to Mr. Asaro’s sister Caterina Passanante. As previously mentioned, the 
defendants Joanri Mangogna and Vicenzo Passanante are the children of Giuseppe and Caterha 
Passanan te and the niece and nephew, respectively, of Frank Asaro. Ms. Mangogna and Mr. 
L‘icente Passanante are, or at the relevant times were, the owners of a corporation known as Four 
Seasons General Contracting and certain other entities that have provided financing to one or more 
of the Disputed Entities on terms described in the record. Mr. Alphonse Formica, an original 
owner of the Eastport Restaurant, is also Mr. Asaro’s brother in-law. Mr. Asaro is married to Mr. 
Formica’ i sister. 

The origins of the dispute before the court reach back to 1980. The record reveals 
tliat, in  late 19’79, Mr. Formica approached Mr. Asaro about the possibility of opening a pizzeria in 
a newly constructed shopping center in Eastport, New York (the “Eastport Shoppinri Center”). Mr. 
Formica had bcen in contact with Mr. Joseph Castelli, a gentleman whom Mr. Formica had known 
from his childholod in Sicily. Prior to his conversation with Mr. Formica, Mr. Castellli had formed 
a corporation known as Eastport Italian Restaurant and Pizzeria, Inc. At the time of Mr. Castelli’s 
conversation with Mr. Formica, such corporation’s only asset was its interest as the lessee of a 
long-term Icasc of a small space in the Eastport Shopping Center. In or about May 1‘380, Mr. 
Castelli offered to sell his entire interest in the newly formed corporation, the Eastport Italian 
Restaurant and Pizzeria, Inc., to Mr. Asaro and Mr. Formica. The sale enabled Mr. Asaro and Mr. 
Forniica to open the Eastport Restaurant at such site. In May 1980, Mr. Asaro, Mr. Formica, and 
hlr. Castelli entered into a stock purchase agreement pursuant to which Mr. Asaro and Mr. Formica 
purchased all 200 issued and outstanding shares of stock in Eastport Italian Restaurant and Pizzeria, 
lric., whidi were held by Mr. Castelli on such date. Mr. Asaro and Mr. Formica made a small 
di2wn pajment towards the purchase price of the shares, assumed the obligations of Mr. Castelli 
under tlic lease, and agreed to pay the balance of the purchase price in monthly installments over a 
1 3-year period IMr. Castelli retained a pledge of such shares to secure Mr. Asaro’s arid Mr. 
Formica’s ob1 igations to him.2 

The parties agree that, in May 1980, the space leased by the Eastport Restaurant was 
utiinipro\ed space. In fact, Mr. Asaro testified that the space had walls and a bathroom, but no 
finished floor or any of the fixtures and equipment that were needed to operate the Eastport 
Restaurant. Accordingly, Mr. Asaro acknowledged that it was necessary to obtain financing to 
construct and equip the space to operate the Eastport Restaurant. Mr. Asaro was questioned 

‘ Mr. IC‘astelli testified that the pledge was released when the obligation was repaid in 
f i l l l .  
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extensively about the source of the financing needed to establish the Eastport Restaurant. In his 
c irect testimony, he acknowledged that he did not have sufficient personal resources to establish 
the Eastport Ke~taurant.~ Mr. Asaro testified that he invested approximately $3,500 of his own 
rioney in  the Eastport Restaurant. He acknowledged that a portion of that amount, around $900, 
was paid to Mr. Castelli. Although Mr. Asaro could not remember exactly how much Mr. Formica 
contributed, he acknowledged that it was no more than $1,000. Mr. Formica could not recall a 
specific amount. 

Mr. Asaro testified that he and Mr. Formica needed a third partner to cnable them to 
c pen the Eastpoi-t Restaurant. Mr. Asaro acknowledged during his testimony that he approached 
b4r. Passnnante and asked him to become a partner in the Eastport Restaurant. Mr. Asaro testified 
t iat Mr. Passanante originally agreed to become a partner and to contribute money, materials, and 
hbor to complete the construction of the Eastport Restaurant. Mr. Asaro acknowledged that Mr. 
t’assanante provided some of the materials used to construct the Eastport Restaurant, possibly 
$2,000 \I orth, but that Mr. Passanante refused to contribute any more after an argument with Mrs. 
F’assanante. MI-. Asaro testified that, after Mr. Passanante’s refusal to continue to supply labor and 
materials, the only contributions to the Eastport Restaurant were made by him and by Mr. Formica. 
b4r. Asaro acknowledged that additional sums were needed, but he insisted that he borrowed the 
money from fan-lily and friends. Mr. Asaro, however, was unable to provide any independent 
evidence of his or Mr. Fomiica’s financial contributions. Moreover, he was unable to provide any 
evidence of his alleged borrowings and unable to recall how much he borrowed or from whom. His 
most spezific testimony was that he believed his mother lent him $10,000 from money she had in 
Italy and that ccrtain of his brothers provided funds. Again, the record contains no documentary 
evidence of money available to Mr. Asaro; of any financing obtained by Mr. Asaro, Ah-. Formica, 
or  the Eastporl Restaurant; of the use of any such money in connection with the Eastport 
F!cstaura it; or of any repayment of borrowed amounts. Finally, the record is devoid of any basic 
corporatc: documentation such as books and records, financial ledgers, statements or financial 
iiistrume its sucii as promissory notes that would support Mr. Asaro’s testimony regarding the 
original financing of the Eastport Restaurant. 

ILlr. Passanante testified to a different story regarding the initial financing for the 
EIastpo1-t Restaurant. Mr. Passanante claimed that he agreed to become a partner when asked by 
n4r. Asaro. He testified that his role was to provide money, materials, and labor to construct the 
Ehstport Restaurant. In fact, Mr. Passanante testified that he invested $12,000 in cash and 
contributed materials and men to install such materials. The court notes that, at that time, Mr. 
F’assanante owned and operated Superb Tile, a business involved in the sale and installation of 

During the course of the trial, Mr. Asaro was questioned extensively about his work 1 

history End his personal finances. Mr. Asaro testified that he came to this country from Sicily as 
J child. While attending school and for some time thereafter, he lived with his sister and her 
husband, Mr. Passanante. Upon leaving school at the end of the eighth grade, he went to work 
for Mr. Passanante in his tile and construction business as a laborer. The only other .job held by 
Mr. Asaro prior to the creation of the Eastport Restaurant was as a pizza man in a restaurant in 
Queens. Mr. Formica testified that he had a similar work history. 
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ceramic 1 ile. Pvlr. Passaiiante testified that he contributed the materials (i.e., tile, sheetrock, and 
framing iumbcx) and the manpower necessary to construct and equip the Eastport Restaurant. The 
court, Iiowever, notes that he too was unable to present documentary evidence of his contribution. 
He did produce :several of his former employees, who testified that they performed work during the 
r:levant 1 iiiie period at the Eastport Restaurant while employed by Superb Tile and with materials 
suppled by Superb Tile. In fact, several witnesses described in detail how and when materials were 
picked up at Superb Tile’s premises and delivered and installed at the Eastport Restaurant. Again, 
the record is dcvoid of evidence to refute this description of events other than Mr. Asaro’s sparse 
rlxollection rcparding the source of the initial financing of the Eastport Restaurant. 

‘The record demonstrates that, in 1991, Mr. Formica sold his interest in the Eastport 
Restaurant. Mr.  Formica testified that he was paid approximately $80,000 for his interest and that 
he sold his interest to Mr. Asaro. Such transaction, however, was never documented and, following 
11s coiisu iimation, no new shares were ever issued to Mr. Asaro or to anyone else. Other than the 
tc:stimon:i of hlr Asaro and Mr. Formica, there is no evidence as to how and when this transaction 
occurred Perhaps more importantly, the record contains little credible information regarding the 
sDurce 01‘ funds needed to pay Mr. Formica for his interest. Documentary evidence such as 
covoratc tax returns for the Eastport Restaurant and Mr. Asaro’s personal tax returns show that the 
payment:, iiiade 1 o Mr. Formica could not have come from either the Eastport Restaurant or Mr. 
Asaro. Neither the Eastport Restaurant nor Mr. Asaro had assets sufficient to make the alleged 
payments. In fact, Mr. Asaro admited that he did not have sufficient funds to pay Mr. Formica for 
his interest. Mk. Asaro claimed that he borrowed the money from Mr. Passanante and his wife and 
stibmitted copies of the promissory note executed in favor of Mrs. Passanante. The note, however, 
makes nc referencc to the use of the proceeds thereof, and the record is devoid of any documentary 
evidence of repayment of such note by Mr. Asaro or the Eastport Restaurant. 

Again, Mr. Passanante testified to a different story. Mr. Passanante claimed that, in 
1985, the threc partners, Mr. Passanante, Mr. Asaro and Mr. Formica, intended to purchase and 
operatc an additional restaurant in Center Moriches. He testified that he, Mr. Asaro, and Mr. 
Fomiica 7on-owcd approximately $45,000 from Mrs. Passanante to purchase such restaurant and 
that he a i d  Mr. Forniica signed a promissory note in that amount in her favor. Mr. Passanante 
fiirther testified that, at about the same time, Mr. Asaro and Mr. Formica had a disagreement and 
hlr. Formica asked to be bought out. Mr. Passanante testified that, after performing a valuation of 
the Eastport Res taurant, they agreed to pay Mr. Formica $80,000 for his interest therein. Mr. 
Passanante tes1.ified that, shortly thereafter, Mr. Formica was paid and that his interest was split 
evenly bctween the two remaining partners. At about the same time, they sold the Center Moriches 
restaurant that was purchased with the money borrowed from Mrs. Passanante. The record, 
however, is devoid of any documentation such as a purchase agreement, stock certificates, 
proiiiissoiy tioies, or other financial records that would establish many of these facts. 

The record reflects and, in most cases, the parties agree that, over the next several 
yzars, Mt. Asaro and Mr. Passanante opened and operated a series of restaurants similar to the 
Eastport Iiestaurant. These included Michaelangelo’s Pizzeria, d/b/a Michaelangelo’s of Center 
bloriches; Cozy Corner Lounge, d/b/a Michaelangelo’s of Hampton Bays (the “Hampton Bays 
- R estaurarg”); a n d  Michaelangelo’s Italian Restaurant of Eastport, Inc., d/b/a Michaelangelo’s of 
hlanorville or Villa Michaelangelo (the “Manorville Restaurant ”). All of these restaurants did 
business mder the name “Michaelangelo” in combination with a reference to their physical 
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location. Also, they all use or used at some point in time similar logos, menus and menu designs, 
pizza box desigrrs, and interior decor including, without limitation, specific tile colors and patterns. 
Ti appears from the testimony given by both parties that Mr. Asaro was often responsible for the 
day-to-day act] V;I ties of these restaurants, while Mr. Passanante provided or arranged the financing 
fix each of these restaurants and supplied the labor and materials to construct or renovate them. 
Numeral s witnesses testified that improvements were made at each of the restaurants with material 
and laboi ers frorn Superb Tile supplied by Mr. Passanante. The parties agree that, at times, some 
of these businesses were run by Ms. Mangogna and that Mr. Vincenzo Passanante also worked 
ti-om tirnc to time in various restaurants. The record reflects that Mr. Asaro presently 
acknowledges that Mr. Passanante and/or his daughter Joanne Mangogna were equity owners in 
smie of these businesses. However, at the commencement and for some time during the course of 
this litigation, Mr. Asaro denied that Mr. Passanante had an ownership interest in one or more of 
these ent ties. In fact, in the Federal action, Mr. Asaro asserted that he was the sole owner of the 
Hanipton Bays, Restaurant. Prior to the date of this decision, Mr. Asaro acknowledged to this court 
that Mr. Passanante and/or Ms. Mangogna have an ownership interest in that entity. The parties, 
therefore, are in agreement with respect to ownership of these entities. In addition, they admit to 
operatins a series of other businesses that have since closed or have been sold. For example, they 
agree that in the 1990’s they opened a pizzeria similar to the Eastport Restaurant in Medford known 
as Mulberry Street in  which the parties had equal ownership interests. They also were 50% owners 
in a cafe known as Cafe Retrivo. Finally, Mr. Passanante claims that the parties entered into 
scveral other related ventures such as a hair salon and off-premise catering at several area night 
clubs. MI-. ASXO denies these activities. 

Before turning its attention to the remaining claims, the Court wishes lo note the 
manner i i wliich all of these businesses were run. The parties do not dispute, and the record is very 
clear, that each of these businesses lacked appropriate corporate documentation and business 
records. For exaLmple, despite the fact that corporations were created to operate these businesses, 
fkw if any corporate formalities were ever observed. In most cases, stock certificates were never 
!:;sued and, where stock certificates do exist, they do not match the current ownership interest 
claimed hy  any of the parties. Also, when such interests were bought and sold, no documents 
memorializing the transactions or the payments were prepared and/or executed. For example, Mr. 
Asaro frcely atlniitted that corporate records regarding the ownership of the Hampton Bays 
Restaurant w e ~ e  at odds with the actual ownership acknowledged by the parties. The same is true 
with respect to other important records that contain information regarding ownership, such as 
applications far liquor licenses, tax returns, and loan applications. Acknowledged owners are not 
mentioncd, former owners or unrelated individuals are listed in official records, and acknowledged 
or agreed-to arrangements are rarely reflected in even the most basic documentation. 

Moreover, few if any reliable records exist regarding the operation of ihe various 
businesscs. Rather, the record reflects that revenues were co-mingled to a point were no effective 
accounting could be prepared, that employees moved from business to business and appeared on a 
variety o f payrolls (when such records were maintained), that payments were made in cash and 
mrely segregated by business. Few, if any, accurate records or receipts of income or expenses were 
ever maintained. Every transaction that could be paid in cash, such as the purchasing of supplies 
and salaries, was  paid in cash. When asked questions regarding income or expenses, witnesses 
often inquired as to whether they should respond with the amount “on-the-books” or ‘*‘off-the- 
books” so as to  provide the court with a precise answer. In fact, there appears to be a clear pattern 
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of not dccumeiif ing or not fully disclosing any business transaction. The parties ackriowledged 
that, for 1on.g periods of time, all of these businesses where operated out of one central location that 
was owned by hlr. Passanante, which meant that they had the same addresses and telephone 
~-iunibers This co-niingling was also demonstrated by the testimony of Ms. Bonerilli, the 
hookkeeper, who explained that, prior to the schism between the parties, each month she would 
arbitraril y decide which business would pay the expenses incurred by each of the other businesses. 
l’hc same was true for salaries and distributions of profit. In essence, nothing was segregated by 
business Everything was run as one business. 

In addition, the record is clear that the parties received equity distributions and 
paynients far i n  Iexcess of those recorded on the corporate books, reflected on the corporate income 
tax returns, or on the personal income tax returns of the parties. Moreover, when ownership was 
delineated on thc corporate tax returns, it was often at odds with the ownership interest claimed by 
the partics at trial. This is true for some of the entities whose ownership is disputed, as well as 
those whose ownership has been established to the parties mutual satisfaction or those owned by 
Mr. Asaro and others and in which Mr. Passanante is not claiming an interest. One clear example 
I:; the Cozy Corner Lounge or Hampton Bays Restaurant. Corporate documents represent that 
100% of that entity is owned by Mr. Asaro. However, as previously mentioned, Mr. .4saro 
acknowledged during the course of this litigation that Mr. Passanante owns the one-third interest 
that he claims. 

Returning for a moment to the financial information contained in the record, 
significant testimony was elicited from Mr. Diker, the accountant for Mr. Asaro and each of the 
Chputed Entities as well as many of the other restaurants described herein. Mr Diker 
acknowledged that he had been the accountant for the Eastport Restaurant for at least 20 years. He 
also acknowledged that he had extensive experience in the restaurant industry. During his 
tt:stimon;/, Mr. Diker admitted that throughout his time as the corporate accountant for the Eastport 
Restaurant, he lacked the information necessary to prepare credible financial statements or tax 
returns. I4e admitted that information was simply delivered to him by Mr. Asaro or his 
hookkeeper, Mk. Bonarelli. In certain situations, he acknowledged that he would simply make 
assumptions or estimates. He acknowledged that he could not independently confirm important 
in formation sucl-I as revenue, expenses, salary, or ownership interests because documentary 
evidence was 1 lever created or maintained. In each case, he merely used the information provided 
b y  Mr. Asaro c r  adjusted such information as he deemed appropriate or as directed. In fact, many 
times during hiis testimony, Mr. Diker stated that he made no attempt to verify any of the financial 
iiifomiation he received. Moreover, he clearly stated that he took no steps to confirm ownership of 
ally of thr: restaurants. This is critical because Mr. Asaro repeatedly testified that he had used his 
salaiy and savings to open various restaurants and that he had not received any contribution from 
hlr. Passanante. However, the court notes that the amounts reflected on Mr. Asaro’s personal 
iricome tax returns are grossly inadequate to support such testimony. Mr. Diker’s testimony makes 
it clear that all financial information regarding these restaurants lack any veracity. 

Turning to the acquisition of the real property at issue in this case, the parties do not 
dispute thc faci. that title to the DeMartini Parcel is held by the Eastport Restaurant. They also do 
not dispute the frict that title to the Lettieri Parcel and the Panuccio Parcel is held by Eastport 
Realty, a New Y cork corporation (“Eastport Realty”). The parties, however, dispute the ownership 
of Eastport Realty. Mr. Asaro claims that he owns 100% of Eastport Realty. Mr. Passanante 
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claims that while Mr. Asaro owns 50% he and/or another member of his family owns the remaining 
50%. The record is devoid of any stock certificates or other appropriate corporate documentation 
that wou d independently establish ownership. Rather, to support their respective claims of 
ownership, the parties offered a myriad of witnesses who, for the most part, either described their 
involvcn- cnt ill the acquisition of the real property or their personal belief or understanding as to the 
owiiership of the parcels or Eastport Realty. The parties attempted to address the sources of the 
fimds used to acquire these parcels. For example, Mr. Asaro testified that he identified the 
opportunities to purchase the properties and that, although he discussed their purchase with Mr. 
Passanante, he was the sole owner. Regarding the sources of the funds, Mr. Asaro admitted that 
certain monies had come from members of the Passanante family. He insisted however, that they 
had no claini of ownership to the parcels. The court notes that, at least in this case, the sources of 
the funds is confirmed by certain documentary evidence contained in the record. For example, 
closing slatements and cancelled checks show money coming from companies owned by members 
of the Pa:;sanante family. Financial records do not show sufficient funds coming from Mr. Asaro. 
I n  addition, Mi-. Asaro presented the testimony of Mr. DeVerna, an attorney involved in some of 
the acquisitions, who testified that he believed Eastport Reality was owned by Mr. Asaro. 

Mir. Passanante presented similar testimony, but came to a different conclusion. For 
example, Mr. Passanante detailed the sources of the funds for the acquisitions which, as mentioned 
above, included substantial sums from one or more entities controlled by the Passanante family. 
He also presented witnesses, such as Mr. Prudenti, who testified that he believed Mr. Passanante 
and MI-. Asaro each owned 50% of certain Disputed Entities including Eastport Realty. 

‘The final issue raised by the plaintiff in this action involves the intellectual property 
allegedly owned by the Eastport Restaurant. The plaintiff originally raised the trademark issue in 
its federal complaint, alleging violations of both federal and state law. The plaintiff has pared these 
claims dcwn by acknowledging that no registered trademark is at issue here. The remaining claims, 
in essenc;, involve the plaintiffs claims that he is the sole owner of the Eastport Restaurant, that 
the Eastport Resi,aurant owns a common-law service mark, and the use of the trade name 
“Michaelan~elo” in connection with a pizza restaurant in a certain geographic area. Further, Mr. 
A,saro claims that Mr. Passanante and/or the restaurant owned by Mr. Passanante have violated the 
ti ade dress owned by the Eastport Restaurant. This trade dress includes the representation of 
blichaelangelo’s “Creation of Adam” on pizza boxes and menus and the use of black and red tiles 
i i i  and around the various restaurants. 

DECISION 

Preliminarily, the court notes that Mr. Asaro is making the state-law trademark 
claim in liis individual capacity and not on behalf of the Eastport Restaurant. There is no evidence 
iri the rccard that Mr. Asaro personally owns the Eastport Restaurant’s purported common-law 
scrvice mark, the purported trade name “Michaelangelo,” or the purported trade dress owned by the 
Eastport Iiestaurmt. The court finds that any intellectual property related to the name, design, or 
symbols used kiy the Eastport Restaurant belongs to the corporation that owns it, i.e., Eastport 
Italian Restaurant and Pizzaria, Inc. Thus, the question of ownership of the purported intellectual 
pi-operty is subsumed in the question of ownership of the Eastport Restaurant, and the court makes 
no deteniiination as to whether the claimed service mark, trade name, and trade dress constitute 
I ri tell ec tu a1 property. 
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Turning to the question of ownership, it is well settled that, while stock ownership is 
an indicii in1 of‘ corporate ownership by the holder of the stock, it is not conclusive on the issue of 
ownership (Matter of Steward, 229 AD2d 500, 501). Accordingly, when no stock certificates are 
issued bq the corporation to a party claiming an interest in that corporation, the court may look to 
other evidence to determine the validity of the claimed interest (Hunt v Hunt, 222 AD2d 759, 
760). Ownership rights “will be found to have vested if there was an agreement to transfer the 
shares, tl-e agreed upon consideration was paid and any conditions precedent to the issuance of the 
shares have bceri satisfied” (Serdaroglu v Serdaroglu, 209 AD2d 600, 602-603). In some cases, 
tlie conduct of the parties reflecting their status as equal shareholders has been held to be sufficient 
to warrar t the recognition of shareholders’ rights, even when stock certificates were riot issued 
(Matter of the Estate of Purnall v LH Radiologists, 90 NY2d 524). 

Vrii tli respect to the critical question of ownership of the Disputed Entities, this case 
comes dcwn to the totality of the record, the credibility of the testimony presented by the witnesses, 
and the quality of the documentary evidence. Although the parties produced copious amounts of 
testimony and several hundred documents during the many days of trial, much of this information 
I S  inhereiitly unreliable and/or without merit. The court, in reaching its decision, has very carefully 
sifted thrfxigh the conflicting evidence, disregarded the evidence it found unworthy of belief, and 
only relied on the evidence that it could reasonable credit. When the record is considered in its 
entirety and the roregoing principles are applied, a clear result emerges. 

While it is clear that Mr. Asaro has made a vital contribution to the success of the 
various entitie:; at issue, and may well be considered the driving force behind them, his claim of 
sole ownership lacks merit. His reliance on the paltry and incomplete corporate records produced 
is misplaced. ’[t is difficult to summarize in this decision the amount of information that is missing, 
niisstated, or fabricated in the various corporate records. The degree to which this is true makes it 
difficult to belicve that these errors and omissions were not done with intent by the parties to 
obscure the issue of formal ownership. Accordingly, the court cannot and does not rely on those 
documents that would ordinarily form the basis of the court’s opinion. 

Mr. Passanante argues that Mr. Asaro’s failure to produce documents in support of 
his claim that lie contributed to the acquisition of the properties held by Eastport Realty warrants 
tlie drawing of a negative inference. As in the case of a missing witness, a fact finder may draw a 
negative nference when “a party fails to produce evidence which is within its control and which it 
i5,  naturally expected to produce” (Seward Park Housing Corp. v Cohen, 287 AD2cl 157, 168; 
st7e, Gryphon Domestic VI, LLC v APP Intern. Finance Co., B.V., 18 AD3d 286). Since Mr. 
Asaro claims exclusive ownership of the Disputed Entities, the court would expect him to produce 
cvidence within his control in support thereof. The court finds that his failure to produce evidence 
that lie provided the financing for the acquisition of the parcels held by Eastport Really and the 
financing for the Eastport and Middle Island Restaurants without any financing from Mr. 
Passanan te wan-ants a negative inference that such documents do not exist and that Mr. Asaro is, 
therefore not the sole owner of Eastport Realty and its assets. 

Turning to Mr. Asaro’s testimony, the court notes that, at several critical points in 
this proceeding, as well as in the limited proceeding conducted by the federal court, which is a 
proper part of ihis record, Mr. Asaro made claims that he later recounted when confronted with 
czrtain facts. Foremost among these are his claims of ownership with respect to the restaurants that 
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arc no longer i n  dispute. Moreover, the court has considered his lack of veracity regarding 
ownership. earnings, and income on corporate and personal tax returns and loan applications in 
rl:aching 1 ts conclusion. The court has also considered Mr. Asaro’s detailed explanation regarding 
the sources of financing to open, operate, and expand each of the restaurants and businesses 
discussed in this proceeding. Such explanation was not credible and was often materially at odds 
with corporate records and testimony from independent witnesses who testified in this proceeding. 
While Ms. Bonerilli tried to support Mr. Asaro’s claims, her testimony often lacked credibility and 
was ofteii colored by her loyalty to Mr. Asaro, her current employer. 

B’efore turning to the credible evidence, the court notes that Mr. Passanante and his 
vii tnessc:; were tiot able to supply independent credible evidence for their explanation of events 
cithcr. 

Again, relying on the totality of the record, the credible evidence establishes that Mr. 
Asaro ovms 50‘Yo  of the shares of the Eastport Restaurant. The court finds that the only other 
yerson who has a credible claim to the remaining 50% is Mr. Passanante. The court jinds that the 
preponderancc o f  the credible evidence demonstrates that the conduct of the parties is sufficient to 
establish their status as equal shareholders of the Eastport Restaurant. There was a pattern of 
cpening . i d  operating restaurants, as well as other businesses, with the plaintiff and Mr. Passanante 
( w  one or more of his children) as equal shareholders. It appears that the parties agreed to leave the 
d ay-to-day operations to Mr. Asaro, with Mr. Passanante participating in decision making. It also 
appears that Vir. Passanante routinely provided the financing and the labor and materials required 
tlo establish many of the businesses. It is impossible to ignore the fact that the parties established 
1- ot one 1-lusincss, but numerous businesses together, and Mr. Asaro acknowledged that they were 
hoth shareholclers in a number of those businesses including, without limitation, Cozy Comer 
Lounge, Lhc M anorville Restaurant, Cafe Retrivo, and Mulberry Street Cafe. 

L,ikewise, relying on the totality of the record, the credible evidence establishes that 
Mr. Passanante owns 50% of the shares of Eastport Realty. The independent witnesses, the 
cIociinicr tary t:v idence, and the credible testimony regarding the financing of the purc:hase of the 
real property owned by Eastport Realty support the conclusion that Eastport Realty is owned by the 
plaintiff and onc. or more of the defendants. Since the defendants are not claiming more than a 50% 
share of Eastport Realty, the court finds that Mr. Asaro’s share is limited to the remaining 50%. 

\;Vi th  respect to some of the arguments raised by each of the parties, Mr. Asaro 
argues tl-at the Statute of Frauds bars recovery by defendants because there is no writing evidencing 
the purcliase of the shares in the Eastport Restaurant, as required by Business Corporation Law Q 
503(b), which provides that an oral subscription agreement is invalid. According to Mr. Asaro, any 
agrcement between himself and Mr. Passanante for the acquisition of shares in the Eastport 
Flestaurant IS void since it should have been in writing. 

Pursuant to Business Corporation Law tj 503(b), “[a] subscription, whether made 
before 01 after the formation of a corporation, shall not be enforceable unless in writing and signed 
hy the subscriber.” “[A] subscription for shares is essentially an offer to buy shares of a 
c,orporation orice they are issued.” (Matter of Estate of Purnell v LH Radiologists, 90 NY2d at 
53 1).  ‘This aciicin is not an action to enforce a contract to transfer stock or a subscription 
agrceme i t .  M oipeover, Business Corporation Law 9 503 (b) applies only to prevent enforcement of 
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an oral subscription by the corporation against the subscriber (Matter of Estate of Purnell v LH 
Fladiologists, 228 AD2d 360, 361, afd 90 NY2d 524). Since Business Corporation Law 0 503(b) 
establishes a defense to the enforcement of an oral subscription agreement by the corporation 
against a subscriber, i t  has no application to the facts of this case (Matter of Estate of Purnell v 
I,H Radilologists, 90 NY2d at 531). 

The defendants claim that their relationship with Mr. Asaro resulted in ajoint 
venture. It is well settled that the law of partnerships is applicable to joint ventures (Eskenazi v 
Schapiro, 27 AD3d 312, citing Gramercy Equities Corp. v Dumont, 72 NY2d 560, 565). 
“[l]ndivitluals may not, as a matter of law, operate a business entity as a partnership for the 
purposes of defining their rights vis-a-vis each other while concurrently holding the entity out to the 
general public as a corporation” (Zahr v Wingate Creek Acquisition Corp., 827 F Supp 1061, 
1068, qzi(?tirig Weisman v Awnair Corp. of America, 3 NY2d 444, 449). “A partnership and a 
corporati 311 are inutually exclusive entities and cannot coexist” (D’Orazio v Mainetti, 24 AD3d 
9 15, 9 I6 I.  Co isequently, the defendants cannot claim the existence of a joint venture when, as 
here, the record establishes that the different enterprises of the parties were corporations registered 
with the New ’fork State Department of State. 

Mr. Asaro argues that the doctrine offalsus in un0,falsu.s in omnibus should be 
applied to the evidence presented by the defendants. The doctrine offalsus in uno, falsus in 
ornriihzrs is a coninion-law doctrine that permits the fact finder “to disregard in its entirety the 
testimony of a witness who has willfully given false testimony on a material matter” (NY PJI 1:22). 
The doctrine results in a permissible inference that the fact finder may or may not draw (Duncan v 
Chncan, 25 AD2d 834). The doctrine is merely an aid in the interpretation of evidence (see, 98 
C’JS Witnesses 8 570). 

The court has carefully weighed and considered the evidence in this case. As 
previously noted, much of the evidence presented by both sides was not credible and full of 
contradictions. Were the court to apply the doctrine offalsus in uno, falsus in omnibus to the 
evidence submitled by the defendants, the court would have to apply it the plaintiffs evidence as 
well, l e a  ing the court with no evidence to make a decision. Accordingly, the court declines to 
a;3ply the doctrine to either party. 

Nlr. Asaro argues that Ms. Mangogna’s and Vincenzo Passanante’s failure to testify 
a:  trial w;irrants Ihe drawing of an adverse inference. Under New York law a negative inference 
niay be d -awn from the failure of a party to call a witness to testify at trial who is under his or her 
control and who is in a position to give substantial, not merely cumulative, evidence (Chandler v 
Flynn, 1 1 AD2d 300, 301; Leahy v Allen, 221 AD2d 88,92). One person’s testimony may 
properly he considered cumulative of another’s only when both individuals are testifying in favor of 
the same party (Leahy v Allen, supra at 92). The same negative inference may be drawn by the 
f:lct-findtr againist a party who fails to testify (Iqbal v Rotondi, 8 Misc3d 1009[A]). 

The court finds that Ms. Mangogna’s and Vincenzo Passanante’s failure to testify 
does not ‘mrrant a negative inference. Both provided deposition testimony that Mr. Asaro used at 
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t i ~ a l  and i n  his post-trial brief. In addition, since Ms. Mangogna and Vincenzo Passariante are 
nieinbers of the Passanante Group, any testimony they could have provided regarding the 
Passananre Group’s interests in the Disputed Entities was presumably covered by the examination 
of MI-. Passanante. Their testimony would, therefore, have been cumulative. 

Finally, Mr. Asaro raises the issue of a $1 75,000 promissory note signed by Mr. 
Passanan te aticl Mr. Asaro that called for monthly payments to Four Seasons General Contracting, 
over a 1 0-year period beginning on February 6, 1999. Mr. Asaro claims that payments have been 
made in  the anlotint of $38,220 and that the total amount due on the note should, therefore, reflect 
tliesc payments. At trial, Mr. Asaro introduced a ledger evidencing payments in the amount of 
$35,220. The court finds that this evidence is sufficient to support Mr. Asaro’s claim that partial 
payments were made. Moreover, the defendants’ failure to introduce any evidence thiit these 
payments wcre not made supports an inference that the payments were made as claimed by Mr. 
Psaro (see, Sewtrd Park Housing Corp. v Cohen, 287 AD2d at 168; Gryphon Domestic VI, 
L 1,C v AI’P Intern. Finance Co., B.V., 18 AD3d 286 supra). Accordingly, the court finds that 
hlr. Asaro macle payments in the amount of $38,220, which amount shall be deducted from the 
principal and interest due on the note. 

CONCLUSION 

MLr. Asaro and the defendants seek a declaration regarding the ownership of the 
Clisputed Entit IC:;. While it is clear that Mr. Asaro has played a significant role in the formation, 
acquisition, a id  day-to-day operations of the Disputed Entities, the court finds that the record, 
taken as ;i whole, supports the conclusion that Mr. Asaro was no more than a 50% owner of the 
Disputed Entities. The court notes that the defendants collectively are not claiming more than a 
50% share thereof. These two facts, together with the totality of the record including, without 
liniitatior , the iiiaiiner in which each business described herein was created, financed, and operated 
h y  the pz-ties, leads to only one logical conclusion. Accordingly, the court finds that Mr. Asaro 
aiid the d :fendan ts are 50/50 owners of the Disputed Entities. 

I n  view of the foregoing, Mr. Asaro is not entitled to injunctive relief. As previously 
n3ted, Mi.. Asaro’s intellectual property claims are subsumed in the question of ownership of the 
Eastport liestaiir,mt. Since the Eastport Restaurant is equally owned by Mr. Asaro and one or more 
of the dcf‘endaiits, the court finds that the defendants’ use of the Eastport Restaurant’s trade dress, 
tradc nan IC, and common-law service mark is permissive. Likewise, it is not necessary to reach the 
issue of a constructive trust. 

The court reserves decision on the defendants’ petition for judicial dissolution of the 
Eastpoil I<cstaiir;mt and refers the matter to further proceedings. 

The parties are directed to appear for a conference on this remaining matter on May 
115, 2007 at 1 1 :00 a.m., Supreme Court, Courtroom 7, Arthur M. Cromarty Criminal Court 
Building, 210 Ccnter Drive, Riverhead, New York 11901. 

I) AT E 1) : Rlai-ch 12, 2007 
J. S.C. 
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