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Sl.JI’REME COLIIT O F  THE STATE OF N E W  Y O R K  
C‘OONTY OF NEM,’ J’OKK: 

‘TI 1 1  PI jOPLE OF THE STATE O F  NE\ ‘  J’ORK. 

PART 82 
s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

: 

In a pro S C J  motion dated August 29, 2000, defendant n i o ~  es to \ acatc the judgnient of‘ 

eo111 ictioii under CI’L 440. IO. The People filed ;I response in opposition on November 6, 2000. 

Attcn~pted I<obbei.y 111 the Second Ikgiee [Penal La\\ $ 1  1011 60. 10(2)(a)j. C‘rii1iiiiCil I’ossc\\ioii 

 of‘^ Wcapoii 111 the Second Degree [Penal L m  \ \265.03(2)] and t\\o counts of Ciiminal 

Possesiloti of ‘1 W c q o i i  i n  the Third t)ei.px [Penal L a n  \\205.02(4) ,ind ( 3 ) j  L)cfkndaiit \\ ,I \  

ui-aisyed i n  Stipreiiie Court on Junc 5 ,  200 1 On March 0. 2002, defendant cntei ccl ‘I plc,i t o  

count one. Iiohbcry i n  the First Degree [Penal La\\ b 160. 15(4)], a class B \ ioleiit felony, and 

count ti\ e. Criminal Possession o f a  Weapon i n  the Second Degree [ Pciial La\\ $ 2 0 5 . 0 3 ( 2 ) ] .  ;I 
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ofYciider, lie f ~ c c d  ;i 1iL.e year period of post-release supen ision. Further. defendant clainis ~ h , i r  

lie nould not ha \  e pleaded guilty had he been pi-olxxly ad\.ijcd. While the People do no t  contcst 

I-ccord. they oppose deti.ndant‘s motion. They argue t h a t  he is procedurally h i - red  f rom raising 

tlic c1;iiiii ;it this late juncture. 

C‘I’L 440. 1 O( 2 ) ( c )  pro\  Ides t h a t  a court I l l l l \ f  deny ;I motion to \ acate ;I coli\ Ictlon \\ hCl l  

Although sufl~cient facts appear oii the record of the proceedings 
Lindcrlying the judgment to have permitted, upon appeal from such 
judgment, adequate revien. of the ground or issue raised upon the motion, 
i i o  sitcli ( i p p ~ l l ~ i t c  iwv’eit. 01- Iietei.iiiiriritioii o i u r i w t l  oitsiiig to  tlic’ 
cIc: fC~iidmit  ‘s i t i l j i ~ . s t i f ~ ~ i l ~ l c ~ , f ~ i i l i t i . ~ ~  to rtikcj or pei:fi~c*t ciii c i p p c ~ i l  ditiYiig ilic 
l~i .c~.sc~i. ihedl,e~i. iod or to his unjustifiable failure to raise such groiind or 
issue iipoti an appeal acttially perfected by him. (Empliasis added) 

supei-vision by the Court either at the time he entered the plea or a t  the time of sentence. Becaiisc 

sufficient e\idcnce ol’this omission appears on the record \vhich Lvould Iia\,e allon ed cirfcndant 

to raise this claiiii on apped ,  he is ~~roccdui-ally barred, a t  this late juncture. t iom raising i t  unclci- 

h’l’3d (734. The Court notes that defendant failed to appeal from the jiidgment ofcoii\ , ict ion 

’1Ccol.cllngly. deti.ndunt’s Illotlon to \ acate the judgment ol’coll\ Ictlon I5 dcnleci 
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This opi nio t i  c o  tis1iL l i tes t lic decision ai id oi-dei- o I’ t hc C ~ o u i - t  . 

Datcci: Mat-ch 20. 2007 
Ne\\ J-orh.  Ne\\  Yoi-k 
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