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JOAQUIN J. GONZALEZ, 

Plaintiff, DECISTON AND ORDER 

INDEX NO. 108‘171/06 -against- 

BARBARA 
’TOWBIN, 

LEE STEPHAN and C.E. 

De f endan 

____-_- -- 

Barbara L e e  Stephan , --,y moves to 

signed a new subscription agreement in 2002, adding Stephan as a 

j o i n t  ho lde r  in the limited p a r t n e r s h i p  i-nvestrnent.  The limited 
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partnershipfs assets were s o l d  and t h e  limited p a r t n e r s h i p  was 

dissolved, w i t h  the funds  deposited in a brokerage dccount held 

by UT. GDnzalez claims t h a t  t h e  i n i t i a l  investment. in 2000 was 

made w i t h  his perscnal funds ,  to which Stephan has no claim. 

Gonzalez commenced a divorce proceeding in the C i r c u i t  

C o u r t  of F a i r f a x  County, V i r g i n i a  ( “V1 . ry in i . s  C o u r t ” )  in 2005, 

A f t e r  a nearing, the V i r g i n i a  C o u r t  granted a judgment  and 

d i v o r c e  decree (“Decree”) which incorporates t h e  terms of an 

an t - e -nup t i a l  agreement da ted  September 5 ,  

settlement agreement da t ed  October 8, 2004. The terms of t h e  

ante-nuptial and settlement agreements have not been d j s c l o s e d  in 

connection w i t h  this motion. 

1 3 9 7 ,  and a p r o p e r t y  

Tk.e Decree is dated  June  20, 2006 .  Gonzalez f i l e d  th l l s  

action two  days later. 

in t he  V i r g i n i a  C o u r t  s e e k i n g  to determine the same issues as in 

this action. 

p r e s e n t  motion. 

counsel, Howard R. Sutherland, in which he s t a t e s  that UT will 

abide by t h e  r u l i n g  of either a New York or Virginia c o u r t ,  and 

distriSute t h e  f u n d s  accordingly. 

In August 2006, Stephan  f i l e d  an a c t i o n  

T h a t  lawsuit is stayed pending  a decision on the 

Stephan  submitted the affidavit of UT‘S general 

Stephan argues tha‘c this a c t i n n  should be dismissed on 

the grounds that the disposition of f u n d s  i n  the UT a c c o u n t  

should be decided by the Virginia Court because she and G o n z a l e z  

are V i r g i n i a  residents; UT h a s  no interest in the outcome and is 
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sued o n l y  as a stakeholder; ViEginia law applies t o  the d i spu te ;  

b o t h  p a r t i e v  seek t o  enforce the Decree issued by the V i r g i n i a  

Court; V i r g i n i a  is more convenient f o r  the appearing p a r t i e s ;  and 

there j.s an action for the same r e l i e f  pending in V i r g i n i a .  

In oppos i t i on ,  Gonzalez con tends  t h a t  t h i s  a c t i o n  

involves the disposition of a New York investment, and the c o u r t  

has i n  rem jurisdiction over  the f u n d s  held i.n the UT account. 

He a l s o  argues t h a t  the Virginia Cour t  does not have personal 

t h e  UT accoun t  d u r i n g  a hearing, stating that t-he issue was "for 

ano?,her c a r t  at another time." But [-.here is no order  carving 

t h e  funds i n  the UT account from t h e  matrimonial action, and 

C-onzalez articulates no reason why the re  m i g h t  be .  

only issue in this action is how to distribute those funds 

between Gonzalez and Stephan in l i g h t  of their divorce. 

Indeed, the 

Under CPLR 327(a), t h e  court is authorized to stay or 

dismiss an action upon the rnotiorl of any part.y when t h e  court 

- .. 

327(a) is committed to the coul l t ' s  discretion. Among the factors 

t h e  cour t  s h o u l d  consider a r e  t h e  burden on N e w  York  c o u r t s ,  

notential hardship t o  defendant, whether: plaintitf and defendant 
L 

a r e  nonresidents, and the unavailability of an a l t e r n a t j - v e  forum. 
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Isl8mic Republic of I r a n  v Pahlavi, 62 NY2d 474, 479 (1984). 

"The rz le  rests upon j u s t i c e ,  fairness and convenience and we 

have h e l d  that when the c o u r t  takes t h e s e  v a r i o u s  f ac to r s  i n t o  

a c c o u n t  in making i t s  decision, there has been no abuse of 

d i sc re t i cn  , . . "  - Id. In t h i s  case, these f a c t o r s  weigh in 

f avor  of granting the motion. 

Here, t h e  only p a r t y  that may have an interest in 

r e t a i n i n g  a N e w  York venue is the defaultlng UT' whose g e n e r a l  

counsel states that it w i l l  abide by the ruling of a Virginia 

c o u r t .  Both Stephan and GonzaJ.ez are Virginia residents, and 

this action involves distribution of assets that are s u b j e c t  to 

matrimonial dispute in the V i r g i n i a  C o u r t .  The existence of 

money hela in an a c c o u n t  by  a brokerage firm w i t h  a N e w  York 

ZddKess does n o t  create a substantial New York c o n t a c t .  

it did, V i r g i n i a ' s  interest in a d m i n i s t e r i r l g  i t s  domestic 

relations policies would f a r  outweigh  t h i s  State's i n t e r e s t  in 

the brokerage  account. 

And if 

Finally, Gonzalez's conce rn  t h a t  UT may n o n e t h e l e s s  

choose n o t  to abide by the judgment of the Virginia Court -is 

unfounded., because the judgment  of a s i s te r  State's c o u r t  of 

competent  jurisdiction is enforceable in the New Y o r k  courts. 

Articl2 IV, § 1 of the United S t a t e s  Constitution. Accordingly, 

it hereby is 
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ORDERED that Stephan’s mot ion  to dismiss is granted ,  

and t h e  complaint is dismissed, w i t h  costs and disbursements to 

Stephaii  as taxed b y  the Clerk of t h e  Cour t ;  and the Clerk is 

d i r e c t e d  to e n t e r  judgment 

Dated: March /”?, 2007 accordingly. 

ENTER: 
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