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-2c ;a ins t -  

P l a i n t  if fs, D E C I S I O N  AND ORDLR 

Lndcx No. 108937/03 
( A r t i u r i  No. - 1 )  

D3ANlC RLADZ 
NANOIA BAIL 

-against- 

k'1aint . i  ffs, 

NANOIA RECYCLING EQUIPMENT INC, and 
?j7,5jlC)TA BAILING MACHINE CORP - 

Cxnpany (St. P a u l )  , in acti.oI-1 no. 3 ,  :iiics cis thc subrogee ot Duane 

>eade. 

Defendant  in actions nos. 1 and 2, N a r l o i a  B a i l i n g  

M;ichi n e r y  Corp.,  and deferrldant. in ~ ( ; L ~ c ) I I  no. 2, N a r i u i a  Recycling 
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L q u i p m e r i L ,  Inc. ( t n y e t h e r ,  Nanoia)  , j o i r i L 1 y  move, pii rsuant :  to CPI ,K  

7 7 -  ,il 1 (a) (7), or, in the a l te r r ia?- .  ive, CPLR :3%1;! (a), for a n  o r - d c ~  

dismissing claims in each of t h e  a c t i o n s ,  a l l e g i n g  L h t  Nanoj.a, 

whi.ch had i - n s t a l l e d  and serviced the convcyor  and the baling 

ma.=hinc  at the Premises, had a d u t y  to i n f o r m  Duane K e d d e  t h a t  the 

a ~ e : d  adjacent  tlo the conveyor- b e l t  motor rriusl be c leaned  to avoid 

a p o t e n t i a l l y  combustible situatio:], and t h a t  Nanoia  had a d u t y  to 

??sure compliance w i i h  applicabl e: bui ldj . r ig  [:ode reg111 ;I-it:ions 

qovern  i rig building m a t e r i a l s  and s p r i  n k l  ers; or, i n  the  

ai'cerriat-ivc, p r e c l u d i n g  t h e  i n t r o d u c t i o n  ai, Lrial of e v i d e n c e  OL 

testimony that Nanoia had such d u t i e s .  In additinn, Nanoia moves 

t i 3  prec lude  St.- Paul $ram c d l l i n y  its proposed expert w i t - r i e s s ,  Don 

MI-Bride, to t e s t i f y  o r i  "what responsibilities a mechanical 

c: :-) 11 t-, r a c t o r / s e rvi ce prov i de  r s hou 1 d f o 1 1 ow when p r ov i d i 1-1 g s e L vi ce s 

io a customer." Finally, i.n action no. 2, Narioia moves L o  dismiss 

the second cai ise  of a c t i o n ,  which a l l e g e s  b r e a c h  of coni . . ract .  

At the outset, the c:niirt rc ject-s  thc a r g u m e n t ,  m a d e  by 

bolti p l a i n t i f f s ,  t h a t  Nanoid's m o t i o r i  j.s u n t i m e l y  inasmuch it 

~ 2 : : s  served more than 61) t idy5  after the i i o t e  j s s u e  w a s  f i . l ed  in 

eech at tlie actions. N a n o i a ' s  rnol.j.oxi is addresscd to the claims 

described above and L o  e x p c r t  w i t : n s s S c s  whose t c s t i m o r i y  as t o  t . t iose 

claims p l a i n t i f f s  wish to present at t r i a l .  P l a i n t i f € s  identified 

n e i t h e r  Lhe witnesses, nor t h e  claims, \ . i n t i 1  morn  khan 60 d a y s  

2 f t c r  the notes of i.ssue W C K ~  fi 1 ed. 'i'he [complaint. in a c t i o n  no. 

1 gave  not even a hint t .ha t  Greal.eI: NY wou1.d raise t.he c la ims  

described above .  The c o m p l a i n t  in a c t - i o n  I I U .  2 ment ions  " imprope r  

2 

[* 3 ]



p lacemen t  of combust-i b1.e sources ric?;j r .  l ieat S O U L C C : . ~ ,  I' and "failing 

t o  p r o p e r l y  advise l o c a l  f i r e  aul.1iorities of 1 . 1 1 ~  n a t u r e ,  a n d  the 

inslLired of hazards a s s o c i a t e d  w i t n  the imprnpttr- s t a t u s  of the 

s p r i n k l e r  s y s t ~ - ? m . ' '  The I i r s t  of t h o s c  staI-enients does not. g i v e  

notice of a p u r p o r t e d  d u t y  to w a r n ;  the second, Lhe meaning of 

w h i c h  is somewhat u n c l e a r ,  in a n y  e v e n t  docs not give n o t i c e  ot c? 

purpor t ed  d u t y  to e n s u r e  compliance w i t h  app 1 j.cihle c e q u l a t i o n s  . 

Yzreover, this court ' s p r e l i m i n a r y  c o n f e r e n c e  order  p r o v i d e d  t h a t .  

;r,y d i : j p o s i t i v e  motion be made "pel: CT'lLi<. " CPLR 3212 ( a )  p r o v i d e s  

t h a t  a motion for :;rJmmary judgment: rnost he made w i t h - i t 1  121) days of 

the f l l - i n g  of t h e  n o t e  of issue. 

Nanoia i n s L a l l  ed t .he s u b j e c t  conveye r - ,  r u n n i n q  betwccn 

t h e  hasement and the ground iloor of the Premises, p r i o r  to Duanc 

Readc 's  Yenancy. Once Duane lieade took ovcr the Pi-etn i s e s ,  Manoia 

serviced t h e  conveyer  solely on an ds-ca.1 led b a s i s .  I t  is 

:;rdisi7uuI.ed t h a t  Nanni.a had no w r i t t e n  r o n t r a c l .  wi t.h Duane Rcadc, 

a n d  t h a t  4, t. h a d  I I U  duty ei t .he . r  to i n spcc t  or (Lo mdi r l . t a in  the 

conveyer on a n  or-lyoing b a s i s -  On the rriorriinq of t h e .  day i n  w h . i . c h  

t:t!~3 fi..re occurred, Nanoia  had i n s t : a l . l e d  a new motor on the 

c c n v e y e r  * Nanoia h d  p r e v i o u s l y  i n s t a l l e d  A new motor 

appr-o:ijmately two w e e k s  e a r l i e r ,  to repldce a mot .or  t h a t  had burricd 

T h e  N e w  Y o r k  C i - t y  Fj. re Department dctcrrnined that. the  

fire was caused by heat from electrical e q u i p m e n t ,  arid t h a t  it 

" C I Y  i g l .nated i n  . . . c o r r h i i s t . i  b l e  material . . . near [t.t-ie] conveyer 

rrmtol:." F r e d e r i c k  P. von B a r q e n ,  t h e  presi-dent  and sole owner of 
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n'anois ,  t e s t - i f i e d  at his deposition t h a t  the presence of 

construction debris a n d  Other rubbish, i n c l u d i n g  boxes t h a t  had 

f a l l e r i  o f f  Lhe conveye r ,  was a c o n s t a n t  problem, and L h a t  he had 

a.dvi.sed bo th  Duane Rcrlde' s ma iritciiarice d i s p a t c h e r  a n d  the manager 

of the Duane Reade s t o r e  at t.h? Premises t.E-lat the r u b b i s h  created 

a ciangeroiL:s c o n d i  1. i on. Ilon G u i  da, t,he Nano i a r n c c h a n i . ~  whu 

installed the motor on the day of [:he f i r e ,  also t e s t i f i e d  that he 

had complained to the Duane Reade s t o r e  manqer abou t  t . h p  q a L . k > . a q e  

p i l e d  lip underneath the conveyer. T h e r e  is no basis in t h e  record 

c Li3 surmise that Nanoia had c : o n t r i h ~ I . e d  t-o thc presence  of 

combustibl r! mater; als in t hc  v i c i n i  t:y of i.he conveyer motor. 

i-rowcver-, f j t  - P a u l  wi shes t-c prese~-11: an e x p e r t  witness who would 

t e s t i f y  a t  trial t h a t ,  in hi..; o p i n i o n ,  Nanoia s h o u l d  noL have lefi-> 

a n y  combustible materials n e a r  t h c  conveyer, w h e t h e r  \.he qarbaqe 

idas its o w n  or Duane Reade's. Whet-her- Nanoia had ;3 d u t y  to d i s p o s e  

of s u c h  garbage is a q u c s l . i n n  of law. 2 . p ~  Church v Cal.lanan 

l r i d u s ,  Inc . ,  99 N Y ' L d  104 (3.002) . A claim of neqliqence may not. be 

p r e d i c a t e d  u p o n  on t.he f a i l w e  of a d e f e n d a n t  to perform w o r k  

<>;itside the scope of work thaI- it agreed to per fo rm.  See _R+him v 

S o t t i - l e  Sec, Co., 3 3  A D 3 d  77  (1st 9ept 2006); Amer i ( . : an  M 0 t a r i s t . s  

ins. C Q .  -d A - 1  S e c u r i t y  :-;yste:mG., 7/13 AtQtl 594 (?d Dcpt. -1997) 

Gr_-ea ter  NY intends to call, arnony a t h c r  exper t  wi?.ne:sses, Jon  

L e R o w ,  who would t e s t i f y ,  among o t h e r  things, that, 01-1 the ddy o f  

t h e  Tire, N a n o i a  no t - i - f i ed  n e i  t-her- 13'1iane Reade nor k . h e  b u i l d i n g  

owner that there  was a t i r e  h a z a r d  i.ri t h e  area a r o u n d  the c o n v e y e r  

motor. It should go wi thou t  saying that M r .  LeBow cannot  t - e s t i f y  
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as to a purported f a c t .  of w h i c h  he h a s  no d i rec t  knowledge. 

Moreover, i t. is u r i d i s p u l . e c :  t:hA,,t-. Nanoia had complained aboidt. the 

debris and garbage before  t h e  day of the fire. 

With regard to the s p r i n k l c r  issue, Mr. von Bargerl 

testified t h a t .  h e  was q c n c r a l l y  aware t h a t  a s p r i n k l e r  l i n e  is 

regui.red to be i p s t a l l c d  imdernea th  c;onveyF:rs, and t h a t  he k r l e w  

t h a t  there .hat3 been none mclcr the  subjec,tr conveyer from the time 

t h a t  Nanoia had i n s t a l l e d  i t . .  Greater NY a r g u e s  thak Nanoi;l's 

repeated repairs ur repla-emernks of t. he conveyer: m o t o . r - s  :irl the 

absence of a s p r i . n k l e r  l i nc :  cxace r~ba[;e..d an a l r e a d y  dangerous 

condition. This is n o t  rl case in w h i c h  EI d e f e n d a n t  t u r n s  on rl 

b c i i e r  in a room that he knows t-o be f u l l  of g a s .  The absence of 

a sp r i r rk l e r  l i n e  wds rLct a cont . : - ibut ing c.aEse of t h e  f i r e  t h a t  

b r o k e  o u t .  At bottom, Greater NY's axgurnent is that lilar1oi.a was 

: -espons ih le  f o r  seeing t.u it that e i t h e r  [ .PIE b \ r i l d i . n q  owner or 

duane Reade i n s t a l l e d  d spr.i n k l e r  1,inc - 'That argument. h a s  no basis 

in iaw 31 fact. 

The claim alleging breach of c o n t r a c t ,  in a c t i o n  no. 2, 

allcqes t h a t  Nano ia  Ihad cont rac ted  w i t . h  r)uar~.t.: Rcade to " p r o p c r l y  

(:perate, rnaintzin,  i n spec t ,  [ a n d ]  repa i r  -ihe [ c o n v e y e r ,  J and  Lo 

p r o t e c t  the [Duane Reade' S I  properl-,y Iron1 fire. " I iowever ,  St. Paul .  

h;;s riot come forward  with any e v i d e n c e  to cont.rad:ict  Mr. von 

Bargen's d e p o s j . t i o n  testimony t h a t  Nanoia h a d  no more thar l  an oral 

ccritrac;. to r e p a i r  t h e  convcyer on an a s - c a l l e d  b3s i .s .  Nanoia 

proper-] y does  not c h a l l c r l g e  St. t ' d u l ' s  x i q h  L. t.0 yo fo rward  or) i ts 

r-:?glILgencc clajm. However, there is no b a s i s  f o r -  the  31-each of 
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mritract .  c la im.  G l e n s  F a l l #  l -n s .  C0.v Q y . a l i t y  F u r n i t u r e  S q r v .  

Z o r p . ,  30-L AD'l.cl 626; (2d Dept 2003). 

Finally, Mr. Mc13ride's proposed  tcstimony as  to the 

r n s p o n s i b i l i t i . e s  of mechanical contractor-s  is not presented as 

hear i r ig  on "an issue c a l l i n g  f o r  profc: js ional  o r .  t:ec;hnj c d l  

kr- inwledge,  possessed by \an1 exper t  and beyond thc ken of th? 

l:.ypical j u T o r . ' '  De Lonq v ( A u n t v  of Erie, 60 NY2d 296, 3 0 1  (1983) ; 

s?c also Ortiz v Var ie t . v  P o l y  Uaqs, Inc., 19 AD3d 239 (1st Dept. 

2035). 

A c c o r d i n g l y ,  it is hereby 

ORDERED that the m u t i o n  fcjr. summary -1 udgment. i.s g r a n t e d ,  

cnd  to the e x t e n t  t h a t  p l a i n t i f f s  ( : ldirn thaL defendant :<  had a duLy 

t.o warn that the area adjace.nI: t o  the conveyer  belt: motor m u s t  bc 

cleaned to a v o i d  a potentially combustiblc s i t u a t i o n ,  a duty t o  

clean said area, UT a d u t y  to ensure that one or t.he oL.he.r 

F l a i n t - i f i  install a s p r i n k l e r  l i n e  in thc basement of the prcrniscs, 

Lho:ie claj.ms are dismissed; arid .i t. is fur . t .h t3r  

OiiDI7REn Lhat p l a i n t i f - F  SI.. P d u l  F i r.e and Ma r i rie I n s u ~ - a n c e  

Csmpany is precluded from callinq i t s  proposed e x p e r t  witness, Lbn 

McRride, to t - e s t i f y  as to the propcr r e s p o n s i b i l i t i e s  of a 

:r!e.c:hanical. c ,or~tracLor/se . r 'v i  ce p r o v i d e r ;  arid i tr i s fur-t.he r 

402972 

Pa ted :  

CRDERED t h a t ,  

/G4, t h e  second c a ~ i s  

March /.?, 2007 

he dcti.ori bear i r ig  i n d e x  r 1 t i  mb e r 
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