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SUPREML, COURT OF TULE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 55

_________________________________________ X
GRTATER NEW YORK MUTUAL LNSURANCE COMPANY
a/s/o COURT STREET INVESLORS, LLC, ESTATE
OF JOSTPH S. WOHI and all cother named
insureds under pelicy number 1131M82370,

Plaintiffs, DECISION AND ORDER

-against- Index No. 108937/03
{(Action No. 1)

DUANE READE, a General Partnership and F
NANOTIA BAILING MACHINERY CORP., i

Detfendants. Fj
__________________________________________ X f')(.-:,’.f: W
ST. PAUL, F1RE AND MARINLE INSURANCE - )Hﬁw
COMPANY a/s/o DUANE READE INC., B
and other inlerested insureds under
ool iy number 0144sp0725

Plaintiffs,

~against- Tndex No. 402%72/04
{(Action No. 2)

NANOLA RECYCLING EQUIPMENT INC. and
NANOIA BAILING MACHINE CORP.

Defendant.
_________________________________________________ X

JANE §. SOLCMON, J.

hese actions, which have been consolidated for discovery
and trial, arise out of lnsurance claims [iled as the result of a
fivre that occurred in a Duane Reade drug store (Premiscs) located
4~ 16 Court Street in Brooklyn, on July 10, 2002. Plainliff
Creater New York Mutual insurance Company (Greater NY), in action
no. 1, sues as the subrogee of the owners of the building in which
the fire occurred. Plaintiff St. Paul Fire and Marine Insurance
Company (St. Paul), in action no. 2, sucs as the subrcogee of Duane
Reade.

Defendant in actions nos. 1 and 2, Nanoia Bailing

Machinery Corp., and defendant In aclion no. 2, Nanola Recycling
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Eguipment., Inc. (together, Nanoia), joinlLly mecve, pursuant to CPLR

3

A

11 (ay (7), or, in the alternative, CPLR 3217 {(a), for an ordcr
dismissing claims in each of the actions, alleging that Nanoia,
which had installed and serviced the conveyor and the baling
machine at the Premises, had a duty to inform Duane Reade that the
area adijacent to the conveyor belt motor must be cleaned to avoid
a potentially combustible situation, and that Nanoila had a duly to
ansure compliance with applicable buillding ccode regulations
governing building materials and sprinklers; or, in the
alternative, precluding the introduction al Lrial of evidence or
testimony that Nanoia had such duties. In addition, Nanola moves
to preclude St. Paul from calling its proposed expert witness, Don

McBride, to testify on "what responsibilities a mechanical

contractor/service provider should follow when providing services
Lo a customer.” Finally, in action no. 2, Nanoia moves Lo dismiss
the second cause of action, which alleges breach of contract.

At the outset, the court rejects the argument, made by

both plaintiffs, that Nanola's motion is untimely inasmuch as 1t
was served more than 60 days after the note of isgsue was tiled in
each of the actions. Nanoia's motion is addresscd to the claims
described above and Lo expcrt witnesses whose testimony as to those
claims plaintiffs wish to present at trial. Plaintiffs identified
rneither the witnesses, nor the c¢laims, until more than €0 days
after the notes of issue were filed. ‘'The complaint in action no.
1 gave not even a hint that Greater NY would raise the claims

described above. The complaint in action no. 2 mentions "improper
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placement of combustible sources near heat sources," and "failing
Lo properly advise local fire authorities of Lhe nature, and the
insured of hazards associated with the improper status of the
sprinkler system." The [irst of thosc stalements does not give
notice of a purported duty to warn; the second, Lhe meaning of
wnich is somewhat unclear, in any event docs not give notice of a
purperted duty to ensurc compliance with applicable regulations.
Moreover, this court's preliminary conference order provided that
any dispositive motion be made "per CPLR."™ CPLR 3212 (a) provides
that a motion for summary judgment must be made within 120 days of
the filing of the note of issue,.

Nanola installed the subject conveyer, running betwcen
the basement and the ground floor of the Premises, prior to Duanc
Readc's tenancy. Once Duane Reade took over the Premises, Nanoia
serviced the conveyer sclely on an as-called basis. It 1is
urdispuled that Nanoia had no written contracl with Duane Recade,
and that 1t had no duty either to inspcct or to maintain the
conveyer on an ongoing basis. On the morning of the day in which
the fire occurred, Nanoila had installed a new motor on the
conveyer. Nanoia had previously installed a new motor
approximately two weeks earlier, to replace a motor that had burned
Gl

The New York City Tire Department detcermined that the

fire was caused by heat from electrical equipment, and that it

"originated in ... combustible matecrial ... near [the] conveyer
motor.™ Frederick P. von Bargen, the president and sole owner of
3
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Nanoia, testified at his deposition thalt the presence of
construction debris and other rubbish, including boxes that had
fallen off tLhe conveyer, was a constant problem, and Lhat he had
advised both Duane Recade's maintenance dispatcher and the manager
of the Duane Reade store at the Premises ithat the rubbish created
A dangerous condition. Don Guida, the WNanoia mcchanic who
installed the motor on the day of the fire, also testified that he
had complained to the Duane Reade store manger about the garbage
plled up underneath the conveyexr. There is no basis in the record
to surmise that Nanoia had contribuled to the presence of
compustible materials in the vicinity of the conveyer motor.
However, $St. Paul wishes to presenlk an expert witness who would
festify at trial that, in his opinion, Nanoia should not have left
any combustible materials near thc conveyer, whether the garbage
Wwas its own or Duane Reade's. Whelher Nanoia had a duty to dispose

of such garbage 1is a quesllon of law. ee Church v Callanan

L9p]

Indus,, Inc., 99 NY2d 104 (2002). A claim c¢f negligence may not be

predicated upon on the failure of a defendant to perform work

outside the scope of work thal it agreed te perform. Sce Rahim v

Sottile Sec. Co., 32 AD3d 77 (lst Dept 2006); American Motorists

Ins, Co., v A-1 Security Systems, 2413 AD2d 594 (2d Dept 1997).
Creater NY 1intends to call, amony other expert witnesses, Jon
LeBow, who would testify, among cther things, that, on the_ddy ot
—he Tfire, Nancla notified neither Duans Reade nor the puilding
owner that there was a tire hazard in the area around the conveyer

motor. It should go without saying that Mr. LeBow cannot testify
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as to a purported fact of which he has no direct knowledge.
Morecover, 1t is undispuled that Nanocia had complained about the
debris and garbage before the day of the fire.

With regard to the sprinkler issue, Mr. von Bargen
testified that he was generally aware that a sprinkler line is
required to be installed underneath conveyers, and that he knew
that there had been none undcr the subject conveyer from the time
that Nanoia had installed it. Greater NY argues that Nanoiu's
rapeated repairs or replacements of the conveyer motors in the
absence of a sprinkler line exacerbated an already dangerous
condition. This is not a case in which a defendant turns on a
beiler in a room that he knows to be full of gas. The absence of
a sprinkler line was nct a contributing cause of the fire that
broke out. At bottom, Greater NY's argument 1is that Nanoia was
responsible for seeing to it that either Lhe bhuilding owner or
Duane Reade installed g sprinkler linc. That argument. has no basis
in iaw or fact.

The c¢laim alleging breach of contract, in action no. 2,
alleges that Nanoia had contracted with Duane Reade to "propcrly

[

el
M

rate, maintain, inspect, land] repair Lhe J[conveyer,] and Lo
protect the [Duane Reade's] property from fire." However, St. Paul
has not come forward with any evidence to contradict Mr. von
Rargen's deposition testimony that Nanoia had no more than an oral
contract to repair the conveyer on an as-called basis. Nancia
properly does not challenge 5t. Paul's right to go forward on its

negligence claim. However, there is no basis [(or the breach of

[* 6]




contract claim. See Glens Falls Tns. Co.v Quality Furniture Se¢rv.

Corp., 301 AD2d 626 (2d Dept 2003).

Finally, Mr. McBride's proposed testimony as to the
responsibilities of mechanical contractors is not presented as
bearing on  "an issue calling for professional or Gtechnjcal
knowledge, possessed by lan| expert and beyond the ken of the

typical juror.™ De Long v County of Erie, 60 NYZ2d 296, 30/ (1983);

see also Ortiz v Variety Poly Bags, Inc., 19 AD3d 239 (ist Dept

Accordingly, 1t 1s hereby

ORDERED that the motlon for summary judgment is granted,
and to the extent that plaintiffs claim that defendanls had a duty
o warn that the arca adjacent to the conveyer belt motor must be
cleaned to avoid a potentially combustible situation, a duty to
clean said area, or a duty to ensure that oe¢ne or the other
rlaintiff install a sprinkler line in thc basement of the premiscs,
those claims are dismissed; and it is further

ORDERED that plaintiff St. Paul Fire and Marine Insurance
Company is precluded from calling its proposed cxpert witness, Don
McBride, to testify as to the propcr responsibilities of a
mechanical conlractor/service provider; and it is further

CRDERED that, lnjmﬁhe action bearing index number
402972/C4, the second cause ol = Jlod%rjﬁjlamleed

Pated: March |3, 2007 Mg
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