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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 55 

GILBANE BUILDING COMPANY, GILBANE, 
INC., [ J . W .  MARX/GILBANE BUILDING 
COMPANY, a J o i n t  V e n t u r e ,  THE 
UNIVERSITY AT ALBANY FOUNDATION, 
THE STATE UNIVERSITY OF NEW YORK 
and STATE OF NEW YORK 

X -__________------------------------ 

P l a i n t i f - f s ,  

- a g a i n s t -  

TRAVELERS PROPERTY CASUALTY 
COMPANY OF AMERICA, STONE BRIDGE 
IRON AND STEEL, INC., ILLINOIS 
UNION INSURANCE COMPANY, a n d  
FAST TREK STEEL, INC. 

D e f e n d a n t s .  

JANE S. SOLOMON, J .  

In t h i s  a c t i o n  r e l a t i n q  

- -X 

t o  i n s u r a n c e  for u n d e r l y i n g  

p e r s o n a l  i n j u r y  a c t i o n s ,  d e f e n d a n t  Fast T r e k  Steel, Lnc. ( “ F a s t  

T r e k ” )  moves t o  d i s m i s s  t h e  Compla in t  a g a i n s t  it on t h e  g r o u n d s  

t h a t  a n  i d e n t i c a l  a c t i o n  i s  p e n d i n g  a g a i n s t  i t  i n  a n o t h e r  c o u r t : .  

Fo r  t h e  r e a s o n s  descr ibed  h e r e i n ,  t h e  m o t i o n  i s  d e n i e d .  

Prior t o  J a n u a r y  2 2 ,  2 0 0 4 ,  p l a i n t i f f  U .  W. M a r x / G i l b a n e  

B u i l d i n g  Company, a J o i n t  V e n t u r e  ( “ J o i n t  V e n t u r e ” )  , e n t e r e d  i n t o  

a c o n t r a c t  w i t h  p l a i n t i f f  t h e  U n i v e r s i t y  a t  Albany F o u n d a t i o n  

(“Albany F o u n d a t i o n ” )  p u r s u a n t  t o  which  J o i n t  V e n t u r e  w a s  h i r e d  

a s  c o n s t r u c t i o n  manager  for a c a n c e r  r e s e a r c h  c e n t e r  i n  East 

G r e e n b u s h ,  New York ( t h e  “Project”) . J o i n t  V e n t u r e  s u b c o n t r a c t e d  

c e r t a i n  work on t h e  E’ro jec t  t o  d e f e n d a n t  S t o n e  Bridge Iron a n d  
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DECISION a n d  ORDER 

[* 2 ]



7. I 

S t e e l ,  I n c .  ( “ S t o n e  B r i d g e ” ) ,  which i n  t u r n  s u b c o n t r a c t e d  c e r t a i n  

of  t h e  work t o  Fast T r e k .  A c c o r d i n g  t o  P l a i n t i f f s ,  u n d e r  S t o n e  

B r i d g e ’ s  c o n t r a c t  w i t h  F a s t  T r e k ,  F a s t  T r e k  a g r e e d  t o  name them 

a s  a d d i t i o n a l  i n s u r e d s  on F a s t  Trek’s g e n e r a l  l i a b i l i t y  i n s u r a n c e  

p o l i c y  i s s u e d  b y  d e f e n d a n t  I l l i n o i s  Union I n s u r a n c e  Company 

( “ I l l i n o i s  Un ion” )  . 

O n  J a n u a r y  2 2 ,  2 0 0 4 ,  t . h r e e  i n d i v i d u a l s  a l l e g e d l y  were 

i n j u r e d  w h i l e  work ing  a t  t h e  P r o j e c t ’ s  c o n s t r u c t i o n  s i t e  when a 

steel beam s t r u c k  o r  b r u s h e d  a g a i n s t  a s t e e l  c o l u m n .  Two of t h e  

i n d i v i d u a l s  commenced p e r s o n a l  i n j u r y  a c t i o n s  (wh ich  were l a t e r  

c o n s o l i d a t e d  i n t o  one  a c t i o n )  i n  t h e  N e w  York County S u p r e m e  

C o u r t ;  t h e  t h i r d  i n d i v i d u a l  commenced a n  a c t i o n  i n  Albany  County. 

Numerous t h i r d - p a r t y  a c t i o n s  were b r o u g h t  by t h e  d e f e n d a n t s ,  

i n c l u d i n g  a t h i r d - p a r t y  c o m p l a i n t  a g a i n s t  F a s t  T r e k  b r o u g h t  t h e r e  

by J o i n t  V e n t u r e  and  Albany F o u n d a t i o n  f o r  breach of  c o n t r a c t  for 

f a i l u r c  t o  p r o c u r e  i n s u r a n c e .  The Albany County Supreme C o u r t  

c o n s o l i d a t e d  t h e  N e w  York and Albany Count-y a c t i o n s  on O c t o b e r  

1 8 ,  2 0 0 5 ,  a n d  t h e  c a s e  i s  c u r r e n t l y  p e n d i n g  i n  Albany Count-y 

(Index No. 7 3 2 0 - 0 4 ) .  F a s t  Trek a s s e r t s  t h a t  one  of t h e  f a c t o r s  

F a s t  ‘ T r e k  was a l s o  named a s  a d e f e n d a n t  i n  t h e  Albany 
Coun ty  a c t i o n  b y  one  of t h e  i n j u r e d  i n d i v i d u a l s ,  arid a s  a 
t h i r d - p a r t y  d e f e n d a n t  i n  a n o t h e r  t h i r d - p a r t y  a c t i o n  b y  L J .  W .  
Marx, I n c .  ( n o t  a p a r t y  t o  the i n s t a n t  a c t i o n )  f o r  f a i l u r e  
t o  p r o c u r e  i n s u r a n c e .  

I 
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. .  -. 

in the Albany consolidation was its l a c k  of a relationship to New 

York County. 

On Ju1.y 17, 2006, Plaintiffs Gilbane Building Company, 

Gilbane, Inc. (“Gilbane”) , Joint Venture, Albany Foundation, 

State University of New York (“SUNY”) and the State of New York 

commenced this declaratory judgment action, seeking coverage for 

the underlying personal injury actions under (1) Stone Bridge’s 

policy with defendant Travel.ers Property Casualty Company of 

America (“Travelers”) and (2) Fast Trek’s p o l i c y  with Illinois 

Union. Alternatively, Plaintiffs seek to recover against Stone 

Bridge and Fast Trek for their failures to procure insurance 

coverage. Travelers has filed a cross-claim against Illinois 

Union. Fast Trek now moves under CPLR § 3211 to dismiss the 

Complaint against it, arguing that an identical action is pending 

in A l b a n y .  Defendants Travelers, Stone Bridge and Illinois Union 

have not filed any papers in connection with this motion. 

Plaintiffs argue that Fast Trek‘s motion to dismiss 

should be denied as untimely under CPLR § 3211(e). They allege 

that Fast Trek moved 7 days after its time to answer the 

Complaint had expired, and that this was after P l a i - n t i f f s  had 

previously granted it a 30 day extension to answer. Given the 

rcccnt filing of the action, the fact that related claims are 
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-> 7 

p e n d i n g  i n  A l b a n y ,  a n d  t h a t  t h e  m o t i o n  was f i l e d  on1.y a f e w  days 

l a t e ,  P l a i n t i f f s  a r e  n o t  p r e j u d i c e d .  

P l a i n t i f f s  a l s o  a r g u e  t h a t  dismissal is n o t  w a r r a n t e d .  

W h i l e  they c o n c e d e  t h a t  some p o r t i o n  o f  t h e i r  c l a i m s  i s  

c o e x t e n s i v e  w i t h  c la ims  a g a i n s t  F a s t  T r e k  made i n  t h e  e a r l i e r  

filed Second T h i r d - p a r t y  C o m p l a i n t  i n  Albany,  t h e y  c o n t e n d  t h e  

claims for f a i l u r e  t o  p rocure  i n s u r a n c e  c o v e r a g e  there were 

asserted against Fast Trek o n l y  by A l b a n y  F o u n d a t i o n  and J o i n t  

V e n t u r e .  No f a i l u r e  t o  procure  i n s u r a n c e  c l a ims  a r e  p e n d i n g  on 

behalf of  G i l b a n e ,  G i l b a n e  B u i l d i n g  Company, SUNY o r  t h e  S t a t e  of  

N e w  York. I n  a d d i t i o n ,  t h e  c l a i m s  r e l a t e  t o  two of t h e  

u n d e r l y i n g  i n d i v i d u a l  p l a i n t i f f s ,  a n d  no  c l a i m  f o r  f a i l u r e  t o  

p r o c u r e  i n s u r a n c e  i s  pending  i n  c o n n e c t i o n  w i t h  the t h i r d  

i n d i v i d u a l . .  Moreover, P l a i n t i f f s  a r g u e ,  t h e  c l a ims  a g a i n s t  Fast 

Trek a n d  S t o n e  Br idge  for b r e a c h  of  c o n t r a c t  f -or  f a i l u r e  t o  

procure i n s u r a n c e  coverage w i l l  be d i r e c t l y  determined b y  t h e  

outcome o f  t - h i s  d e c l a r a t o r y  action. 

A d e t e r m i n a t i o n  in t he  A l b a n y  case m i g h t  not d i s p o s e  

o f  311 i s s u e s  i n  t h i s  action. See G u i l d e n  v .  Ba ldwin  Sec. C o r p . ,  

189 A.D.2d 7 1 6  ( lHt D e p ' t  1 9 9 3 ) ;  M t .  McKinley I n s .  Co. v.  C o r n i n q  

I n c . ,  33 A.D.3d 51 (1st Dep' t  2006). A c c o r d i n g l y ,  w h i l e  t h i s  

C o u r t  has s u b s t a n t i a l  d i s c r e t i o n  u n d e r  CPLR S 3211(a) ( 4 )  t o  

dismiss an a c t i o n  where a n o t h e r  action o r  p r o c e e d i n g  i s  p e n d i n g  

- . . .  . ... . . . .  - . -~ 
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between the same parties on the same cause of action (Brooklyn 

Union Gas Co. v. State Bd. of Real P rop .  S e r v s . ,  2 4 6  A.D.2d 898 

[3d Dep't 1998]), it seems more appropriate to have alJ. of the 

related a n d  dispositive insurance issues pending before t h i s  

C o u r t  ~ 

Accordingly, it hereby is 

ORDERED that Fast Trek's motion to dismiss the 

Complaint against it i.s denied; and it further is 

ORDERED that counsel for all parties shall appear for 

a preliminary c o n f e r e n c e  in Part 55 on April 9, 

noon. 

action of the duplicative claims pending i n  Albany. 

Dated: Marchg , 2007 

2007 at 12:OO 

One of the issues to be discussed is a transfer to this 
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