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lNED ON 312112007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

- - - n F a ' T -  PART 30 

Jlf3 
Index Number : 115541/2004 

KRAMER, MICHAEL INDEX NO. 
vs 

INDEPENDENCE PLAZA 
Sequence Number : 002 

DISMISS 

MOTION DATE / .  1, 

MOTION SEQ. NO. ( U02J) 
MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion tolfor 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

Answering Affidavits -- Exhibits , 

Reply in g Affidavits 

Cross-Motion: 1 1 Yes fl No 

Upon the foregoing papers, it is ordered that this motion 
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lNDlTI3NDENC:E T'1,AZA ASSOC'TATES, L.L.C., 
1NDEPENI)ENrE PI.AZA ASSOCIATES, L.P., 
aiid S'I'ELLAK MANAGEMENT, 

a 1 ~ 1  Stellar Mai~tgement, l,,L.C'., move, pursuant to C'PI,R 6 321 1, lo dismiss tlic instant action. 

The plaintills, Michacl fiaiiier and Lisa Robin, oppose dcrendunts' npplicalion and cross-movc fbr 

a11 order striking the dchidants '  answer for hilure to provide discovery. Dci'cndants' motion is 

granted. 

In 2003, ownership 01 the housing compaiiy sponsored under thc Milcliell Lania Program 

was iransfcrrcd aiid privatiLed. 'l'lic ncw owiiers, thc derendants, noti l i d  the tenants O F  tllcir 

intcntioii to piqxty the iindcrlying Iederal mortgage and to privatize 11ic subjcct Iiotrsing coiiiplcx. 

'I'hroughoul 2003 and 2004 thcre was piihlic debate ovcr privalization. The]-e werc rallics and 

protcsls at City TTall, and numerous puhlic meetings licld and/or coiiducted by the Indcpcndciwe 

P 1 a z a N o rt I? Teii ;iii t s ' A s s oc i a t i 011 (11 c rc i I i after ' ' I P N T A" ) . 

and in  coiineclion with privatization ol the housing complex. Tlic ageeiiient provided, ;/iter r / / i i r ,  

h i t  tciimis desigiiatcd ;is part  oftlie Landlord Assisirincc Program ("LAP") could no1 be ti-aiisfeiwxl. 
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On May 1 ,  2003, prior to the settlenicnt agreemenl, plaintilh signed ;i lease iindcr. tllc Icimis 

oIIlie previous ownership. On Julie 15, 2004 Lisa Robin, ;i plaintiff, gave birtli to twins. 011 .ILlnc 

18, 2004, plaintiffs notilied tlic propci-ty iiiaiiager of their iieed ti be internally transiki1-ed to a two- 

bedrooiii apartment. On June 28, 2004, tcn days later, the subject liousiiig complcx was officially 

privatized aiid withdrawn li.0111 the Mitchell I,ama Proyrani upoii satisLiction of tlic undcrlyiiig 

federally insured mortgage pursuant to thc teims of the March 12, 2004 scitlcincnt :igreement. 

PI ni I 11 i Ks were ncvcr Iran s fci-1-cd. 

PlaintiKs’ counscl wi-ole to defcndaiit, Slellar Managemenl, on August I 1 ,  2004 reqiiesting 

a transfer. ‘I’lic iicxt day dci’ciidniits’ counscl infoiiiied plaintiffs, i i i  a writleri rcspoiisc, 111:tt they 

coiild not hc transh-red pursuant to both the tci-ins of the scttlcmenl agreement a i d  ;1 previously 

issucd Housing l’reseivatioii Developnicnt (hci-eiiiafter “HPD’’) waiver. Tlic waiver resulted f ~ m l  

;I December 19, 2003 decision by the New York City Deparlmcnt of I-Ioiising Prescrvatior-I and 

Developiiicnt. The dcpartmeiit issued dcl‘endailts a waivcl- of any and all TIPD Rilles and 

Regulations i-cqiiiriiig tlic iimnediale rental of vacant units. The waiver was provided to eiisLIrc 

adcqiiate available miits for tlic rclocation of Section 8 approved tciiaiits, upon privatiz:itioii or the 

ho~.isiiig complex. ‘I’liiis, tlic waiver gave Section 8 desigriatcd tcnants priority. 

On Septcnibci- 1 ,  2004, plainti lk signed a lease iinder LAP aiid became LAP tcnants. 

Tlicrealter, p1:iiiitillB signed a rcnewal lease oil Jiily 1, 7000. Plaiiitifl‘s commenced tlic iiistant 

action 011 or a l~ou l  December of 2004. PlaiiltifTs allege that their stahtory aiicl coiltract rights under 

the old, pic-privatized, lease siirvive the sigiiiiig o r  the iicw lease aiid request spcci Lic perl‘oriiinncc 

with rcg:u-ci io a traiisi‘cr. L)efendants iiow inove 10 dismiss the inshiit action, alleging plaintil’li 

waived m y  caiisc 01 action for a traiiskr aiid should be estopped fro111 bringing [he instaiit action. 
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By interim dccisioii and order of Octobcr 18, 2005, h i s  court held this motion in abcyancc 

peiiding receipt of tlic docuiiiciitation rclatiiig to plaintiffs’ positioii on the waiting list ancl any 

tciimts, wlietl-icr under the Federal Section 8 prograiii or otherwise, who allegedly had priority over 

plaintiJl8. An examination of the documentation rcvcals that 19 Section S fiiiiiilies had requcstcd 

2, t l- ,  L i ib  . .. f.., LI  - prioi- t o  plaintiffs’ recliicst and 10 LAP fiiniilies had req~iesteci ii ti-aiis~ci- prior to pliiii~tiff’s’ 

rcqiicst. As tlici-c WCI-C: 23 vacant two-beciroom apartments at the tiiiie orthe IJlailitifTs’ r-cqucst, evcii 

i f  a11 the apartments were filled immediately, tlie plriinliffs would still not have been 1-eaclict-1, 111 

addition, because Section 8 families took priority, plaintif~s’ placc oil the transfer lis1 was niiiiibcr 

5 5 .  ‘I’hc court notcs, however, that cven iLthe plaiiitifTs were higher 011 the translkr list, tlicy w:iivcd 

their objection. I t  was waived I3y thc acccptaiicc aiid rciicwal oItlic privatizcd Icasc :igrcement with 

tlie dcfctidants. PlaintiNs accepted the teiiiis of the sellleiiieiil agreement, including a Iol-kitL1rc 01‘ 

any right to an internal transfer, by signing tlie new lease agreement on Scpteniber 1 ,  2004 and 

signing ;I renewal lease 011 J ~ l y ,  2006. Tlic teiiiis o r  the old lease are no longer applicable to tlic 

newly privatized housing complex in which plaintiffs still r-csidc. 

For the roregoing reasons, plainliffs’ complain1 must 11c dismissed. As such, plaiiitills’ 

motion to slrike defeendaiils’ answer for fiiilure lo provide discovery is mool. 

Accordingly, it is Iicr-eby 

is graiitcd. The Clerk is directed to enter judgiiicnt accordingly. 

‘I’his shall constilute the decisioii and 

DA’I’l~L> : MAR( * H / , O W  

Y l i I ,EIN HEIT1,EK 
J.S.C. 
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