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In this Articlc 78 proceeding, petitioncr Derrick Newton (“Ncwton”), appearing pro s c ,  

seeks to vacate a decision of the Parole Board (“Hoard”) denying him parolc, or to order tlic 

Board i o  conduct 3 clc iiovo parole licaring. Respondent cross iiioves to dismiss tllc pctitivii on 

tlic grounds lhnt New York County is 311 improper venue for this mailer, and Illat the Hoard’s 

discretionary deteriiiination denying petitioner release lo parole was i n  accordance with statutory 

giiideliiics. I;or the reiiso~~s below, this court coricludcs thal when, as licrc, tlic Board’s 

dctcrimination denying parolc is based priiiiarily on the seriousness of thc crime, venuc i i i  the 

county wherc tlic crime occurred is proper, and as tlic I3oal-d failed lo considcr the relevant 

statutory giiidelincs in its dckminatioii, the peiition is granted to thc exienl of directing thal  a de 

1ic)vo Iicnring be held. 

I3ACKGROUND 

Petilioncr is incarcerated at Fishkill Correctional facility in Dutchess County, New York 

pursuant to ;I I992 conviction u l  Murder in the Sucviid Degree after a -jury trial in the Supreme 

Court of‘Ncw York C’ounty. Accoi-ding to the record be1k)l-e this court, the charge of C’riiriiiial 
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Possession of a Wcapoii in tlic Second Degree was dismissed. 

Petitioner was seiiteiiccd to an indetcrniinate prison term of 15 years lo  life. The crime 

occurred 011 the cvciiing of November 17, 1990, in ;I park near West 129“’ Street in Manhattan. 

Petitioner, who was then thirly-two years-old, had no criminal record, was ciiiployccl Lis n 

plumber, and resided with his wile aud three children oii West 1 4Jr“ Strcct i n  Manhattan. 

According to  the prohalion report, the victim, Kcimeth Grcciihill (“C;rccnhill”), was the 

boyl‘riend of the Newton’s brother’s wifc. At approximately 6:43 pm, Newton aiid Greenhill got 

involved in an argument in h i t  of 225 West 129”’ Strcct. Later that cvcning, Newton and 

Chxenhill, who W;IS accoiiipanicd by another man, had a conliontalion in ;I nearby park d~i r jng  

which Greenhill punched Newton in thc face, causing him to Fill to the ground. Newton was 

carrying a handgun lor which he had a target pistol license aiid whilc on the ground, he iired at 

Greenhill, who was hit i i i  tlie chest and died. Newton leli llie scene and subsequently turned 

1iiiiisell’iri nt tlie local precinct on November 26, 1990. 

At trial, Ncwton riiniiitained that he shot Greenhill because lie believed that C;r.cciiliill was 

going to shoot him. Although the record indicates that C;rcenhiI I was marnied, Newton 

altributed this be l id  to certain n ~ o ~ e ~ ~ i e ~ i t ~  by (.hxxiihill and a 1982 assault in  which lie was shot 

twice by ;I driver whose vehicle hit Newton’s parked car. Ncwtoii testified that after hc asked 

the drivcr lbr hi\ registration and other papcrs, thc drivel- went to his car to retrieve ;I gun a r ~ I  

shot him twice and, after. Newton fcll, atteniptccl to shoo1 him in the chest at point blanh rangc, 

biil (he gim mislired. 

At  tlic timc of sentencing, the Assistant District Attorney asked l‘or the iiiiiiiiiiuiii scntcncc 

ol‘ 15 years to l i k  in view ol‘petitioiier’s lack o f a  prior record and the circuiiistniiccs ofthc c x e .  
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Newluii i h t  bcconic eligible fbr parole in 3005, and made his iirst appearancc bcfbre the 

Hoard in September, 2005 Thcrc is no dispute that Newton has a spolless disciplinary record in 

prison. Newton lins been cniployecl Lhrougliout his incarceration, including as a plum bcr’s helper 

in niaintcnance, a program aide for tlic disablcd, and an industries worker in metal h:,tbricatic>n. 

I IC has taltcii various educahmal courses and has obtained ;i high school quivalency diploma 

and an associate ol‘rcligious cducalion degree. 

Violeiice/Aggressive Ikliavior Program, Basic Parenting m d  I Iispaiiic Nccds I’rogram 

Eradicating Violeiit Dchavior. 

He also S U C C C S S ~ L ~  ly completed the 

Numcroiis letters were written supporting Newton’s release, iiicludiiig B lcttcr from 

Risliop William Hrowii, oi‘the Salvatioii and Iklivcrance ChLircIi, who stated that kcforc his 

iiiiprisoniiiciit, Newton worked with thc cliul-ch to “coiinsel young people agililist t1ic use of 

drugs, encouraging tlieni to  slay in school and to maintain gainlid employment,” and that upon 

his relcasc, tlic cliurcli would provide support to Ncwtoii and keep hiin engaged iii the 

comiiiimity. Newton also submitted letters f rmi  Pastor Williani .lames Williams and Minister 

Paul Ferbe indicating that Ncwlon is ;I person ul‘great integrity. Various members oI‘Newtoii’s 

h i i i i l y  also wrote supportive letters and his daughter, I ,atcsha Kivcrs, invited Newton to live 

with her and her family upon his release. 

Following LI discretionary rclcasc intcrview in September 2005, the Board dcnicd parole 

and ordered peti tioiicr licld for anolher 24 months u t i 1  his next np1xararicc in Seplember 2007 

The Board slated that: 

I lpon a revicw oftlie recold, per‘soiid intcrview and due 
deliberation, i t  is tlic cictci~mina~ion ol‘lhe paiiel tliat parole is 
dcnicd. You are presently iiicarcerated upon your conviction of 
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rnurdcr in the secoiid degree, by verdict, wherein, during the course 
of an arg:uiiicnt, you shot your inale victim, causing his death. ’I’he 
iristarit offcrise is your only jiivolvemcnt wit11 the crjniinal justice 
system. The pmel lias considered your iiistitLitioiia1 programming 
and clean disciplinary record. I Iiscretionary release is inappropriak 
at this time. 1’011 committed ;L violcnl m d  senseless crime 
resulting in the tragic loss orlife. Your williiigness to carry a 
loaded lianciguii, notwitlislanding your lack of authority to do so, 
and your williiigness to s h o t  an unarnied iiim evidences a callo~is 
disregard for public safcty and leads the p a i d  to coiiclude that 
your relcase at this time is incompatible with the public safcty and 
we1 [-$re aiid rcleasc would deprecate the severity of your conduct, 
uiidemiine respect for the law and tcnd to trivializc the tragic loss 
of life which you causcd. 

Newton’s attorney ijlcd ;in administrative appeal, arguing, inter alia, that in its decision, 

thc Hoard improperly relied on that nature of the ol‘fcnse ;is the sole basis for denying relcrise. and 

disregarded the rehabilitative coniponcnt 01‘ the indetcrminatc sentcncing arid parole statutes. 

The Appeals IJiiit rc.jectec1 these arid other arguments made on appeal and affirined the Doard’s 

decision. 

Ncwton now brings [his Article 78 proceeding cliallcrigiiig the advcrse dctcrmination 

denying parole relcase m d  requesting that the court vacate the Hoard’s Septcmber 2005 dccision 

and direct the respondent to conduct a de liovo parole hearing. Rcspondcnt cross iiiuvcs l o  

dismiss arguing tlial New York county is iiot the propcr venue and tiles ;i vcrified answer 

opposing the pctitioii on the merits. 

venuc 

I<espondeiit asserts that thc choice or vciiue in New York County is imprqxr,  and that 

under C’I’LR 5Oh(b), this proceedi jig should havc been commeiiccd in 1)utchcss County, where 

the parolu determination was made, or in Albany County, as the principal location of thc Ncw 

York State Ihard  of I’arolc, Division of Parole. In opposition, Newton argues that New York 
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Coimly is llic proper vciiue since “material cvcnts” occurrcd here, including tlic underlying 

oflensc, m d  his sciiteiicing.’ 

C‘PLR 506(b), providcs the lollowing three alternative bases lor vciiue in a special 

proceccliiig against a body or officer: “( I ) within tlic .judicial district whcrc the respotdent madc 

lhc deteriiiinatioii coniplained ol.. . .or  (2) whcrc the inaterial events otkerwisc took placc, o r  (3) 

whcrc tlie principal ol‘licc of the resporidenl is located.” 

dctcriiiination occurrccl in Dutchcss C‘wiiity, and that respondent’s principal oflice is i n  Allxtny 

Couiity, thc only issuc is whether venue i s  propcr in New Yor-h County as the place where 

“ma~lerial cvciits otherwise took place,” including the coiiiinission of the underlying criiiic and 

the scnle~icitig of Newton. 

As there is no question that tlie Board’s 

I’wo recent appellate division decisioiis have bucu issued rcgarding the proper vciiuc for 

Article 78 proceedings challcnging p;iroIe clctermiiiatians. Iii Vigilante v.  Dciiiiison, 36 AI33d 

620 (3d I k p t  2007), which was decided while this proceeding was pending, pelitioiicr brwiglit 

ai l  Article 78 proceccliiig in Kings (:ounty, whcre he cominitted onc of the crimes leading lo his 

incarceration, and wlicre lie was scnteiiced for that crimc and two unrelated crimes. l’hc Sccoiid 

Departmcnt held that venuc iiI  Kings County was improper sinct: the underlying material event 

LLwas ~ h c  clecision-m3l\iii~ procccs leading to tlie detcriiiiiiatioii uiider rttviow ” In  support o f  its 

conclusioii, the Sccniid Department cited 1 loward v. New York State Board or Pirrolc, 5 AD3d 

371 ( 1  ‘‘ Dept 2004). in which the Appellate Division, First I)t:partnient, while suggcstiiig that the 

proper vciiuc for an Article 78 procceding challenging a parole dcterminalioii wab whcrc cjther 

tlie delormitiation took placc or the Board was lucatccl, held that h a s d  rcsporident’s fai I i i i  e 10 

‘l~uspondrnt crrrmeously states that Ncwtoii was sentencccl in I>utchcss County, hut 
sub ~ e q  LI ci i t  1 y c o I- rcct s t 11 i s c rror , 
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li~llow proper procedures, the proceeding must continue in New York Coiinty even though it is 

‘ h i  iriipropcl- county” for V C I I L I ~ .  

Signiiicanlly, neilher Vigilante nor I loward squarely addressed the issue here, which is 

whctlicr when the primary challenge to tlic parolc decision is that the Hoard’s delerminalion was 

based on the seriousness of tlic undcrlying crime, tlie place o l  tlie crime coristitutes a “iiiaterial 

cvcnt” for the purposes of venue under C‘PLR 506(h). In fact, in  Vigilante, the court spccifically 

notccl that only oiic of the crimes resulting in petitioner’s incarceration occurrcd in  Kings C’ounty. 

Moreover, in Vigilante, tlic Sccond Department does I i o t  iridicrrte llie goiinds fix pctitioncr’s 

challcngc to rcspondcnt’s dcnial o l  parole, iiicludiiig whether the underlying crimc cominitted in 

Kings County and petitioner’s sentencing tlicrc wcrc ccntral to the Board’s denial o r  parule and 

lhus, arguably, were “material cvciits” rclating to the parole determination. 

L,ikcwisc, whi Ic dictum in Howard suggests that, in geiicral, the proper vcniic for 

proceedings chidlellgillg parolc dcterniinations is either tlie place o l  the deterinination or 

respondent’s location, the First Ikpartment did no[ address tlie issue herein which, as statcd 

previously, is whether venue would bc proper in  the counly where [lie sole crime was coinniittcd 

and tlic sciitciiciiig occurrcd when the nature o l  [lie crime was basis of tlic 13oard’s clctcrmin, d t ’  1011 

to deny parole. Accordingly, iicitlicr Vijjlantc nor Howard inandales ;i delerininalion that 

veriiie is improper in tliis cuunly. 

Ihc question h i s  becoiiics whctlicr, uiidcr the circumstanccs hcrc, Ncw Yorlc Coiinty is 

where “material events otlierwiw took place,” for thc pulposcs or CT’LR 506( b). Tlie plii+asc has 

been inlerpr-eted io iiieclii the placc “wlicr-cjn occurrcd the uridcrlyjng ttven~s which gave r1,sc to 

thc official action coniplained 01:” Brothers o l  Mercy Niirhi i iE and Rcliahilitation C’cnter v. De 

r3uc)iio, 237 AD3d 907, 908 (4”’ l kp t  1997)(internal quotations and citations omitted); set‘ also, 
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Alcxaiidcr, Practice Comincntaries. McKiiiiiey’s Consol. I ~ w s  of NY, Book 7U, CPLR 506, at 

86. 

Brothers of Mercy .Nursing aiid lichabilitatioii Center, iiivolvcd an Article 78 proceeding 

brought by meclicnl providers challcngiiig respondent’s methods of calculating Mcdicaid 

rciiiiburscment ratcs. Although the detcrmination complained of and the rclevaiit records werc 

lucatcd in Albany County, the Appcl late Division, Vmirtli 1)cpnrtiiient held that v c i i x  was propel. 

in  Erie (Iociii1y as the placc where tlic iiiedical pmviciers pcribriiicd the acts which gave rise lo 

the ratc determinations. 

I n  Browne v. Ncw York State Board of Parole, 10 NY2d 1 I6 ( 1  961), the Court of 

Appeals found that the county wlicre ;1 prison sentence was imposed was a proper veiiiic for an 

Article 78 proceeding challenging thc Parole I3oarrd’s dctcrmination regarding thc proper datc for 

the expiration of petitioncr’s prison seiitencc siiice “thc two scnteiices underlying the 

clcleriiiination clialleiiged are so closcly iiilerwoveii with said dcteriiiinatioii as lo constitute 

‘iiiaterial facts’ wliicli ‘othcrwise took place’ in the placc where thc proceccliiig was coiiiiiieiiced. 

As the phrase “inatcrid events which otherwise took place” r e l r s  to events tliat give 

risc to the challenged determinatioiis or  arc closely related to sticli dctcriiiiIiations. il iicccssarily 

l‘ollows that “iiialcrial events” to parolc determinations potentially includc those facts ~iiiderlying 

petitioner’s iiicarccratioii sucli ;is the crime committed and the sentencing. 111 this casc, the l3oartl 

based its denial ofpilrolc oil the nature ul‘thc crime and petitioner’s possession of a luiideil 

Iiruidgun which caused it to concludc that pctitioner’s release was inconqxhblc with the public 

S’ f %  Lty, and would deprecate the loss of life caused by his coiidiict. 

This court co t i  c I ud es t 11 at uiider t 11 c se c i rc u t i  1 s t ;iiicos, as 1 lie Board ’ s dc t criii i i i a  t i (7 1-1 

hcuscd and was based on the nature of thc criiiic, the crimc itself is a material event. See e . ~ .  
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Coaxuin v. New York Slale Board of Parolc, 2006 W1, 3524328 (Sup C1 Bronx Ch. 2006) 

(holding that inaterial cvcnts to parole determination took place in Bronx C’ounty, including 

petitioner’s olknse, its iinpact on  the victim, petilioner’s guilty plea and thc court’s scntcnce, 

particularly 21s Board’s cleterniination relied extensively on the underlying offcnsc and 

pctitioncr’s life sentence ); Schwartz v. Dcnnisoii, 14 Misc3d 1220(A), 2006 WI I 3932753 (Sup 

(-3. N Y  Co.2006)(1ioldiiig that matcrial events occurred in New York county where Parolc Board 

“placcd grcat weight in its deteriniliation on the nature of thc offense in New York county and 

the ‘vulnerable victim’”); Crimimiiis v. Dennison, I2 Misc3d 725 (Sup C‘t. N Y  C’o. 2001;)(New 

York county was propu vciiuc for proceeding challenging parole dctclniination as thc situs ol‘the 

petitioncr’s criinc and his scntencing); but see., Villaronga v. New York State 1)ivisioii of Parolc, 

13 Misc3d 1228(A), 2006 W I ,  30263 18 [Sup Ct]; Wallace v. New York State Hoard ol‘ Parolc, 

2001; WI, 3256500 (Sup C‘1 NY C‘o. 2006). 

‘1’0 reach a contrary conclusion and to tind, as urgcd by respondent, that Ihe parole 

clctcrmination coinplained ol‘providcs the only material event that iiiay be serve as a basis for 

vcii~ic undcr CF’LR 506(b), would rendcr the clause “where [lie inaterial events otherwise took 

place” tiicaiiiiiglcss and redundant since the statute also provides that tlic procccdiiig can be 

coiiimenced i n  ilic “county wliere the determination was made.” % C’oaxuin v. New York 

State Board ol’Parolc, 2006 WI, 3524328, “3 [Sup C‘t Bronx C‘o. 20061: Crimtiiins v. I)cnnison, 

12 Misc3d at 729-730. Furthcl-more, nothing in the veiiiie statiite suggests that pl-occcdings 

challenging parole deteriiiinations should hc trcated dill‘erently lhan other proceedings, C’oasum 

v. New York Slate h a r d  oJ‘Parolc, 2006 WL, 3534328, “ 3 .  

Accordingly, rcspcmknt’s cross molioii to cliange venue is denied. 
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C‘liallen~c ‘ lo  Parole 1)cterinination 

Execulivc I ,aw $ 259-i sets forth the procedures govcmiiig parole. Section 259-i(Z>(c) 

provides h i t  the I’arole Roard coiisider ccrtain guidelincs, iiicluding the ininatc’s “institutional 

record including 11~grain goals and accc)ml7lisliiiiciits ... voc~~t io i i~ l  education, lrairiing or work 

assignments ... r e l ~ ~ s e  plans incliidiiig conimuiiity resources, employment, education and training 

and supporl services nvailahlc to thc inmate ...” See KinL v. New Yorlc State L)ivision of Prrrole, 

83 NY2d 788, 7W ( 1  984). At the saine time, liowcver, ciiscrctionary parole release is not to “bc 

graiitcd merely as a rcward for  good conduct or cfticient perforiiiaiice of dutics while cont?ncd” 

but oiily aller considering whcthcr “if there is a reasonable probability that, ii‘such inmate is 

released, lie will live and remain at  libcrty without violating the law, and h i t  his i.elease is not 

incompatihle with thc wcl lare of society and will not so deprecate the seriousiicss ol‘his crime as 

to uiidermiiie respect for law.” N.Y. b;xcc. Law $ 259-i (2)(c). I n  addition, whcii, as here, the 

coiirt, rather llian the Iloard, has sct the iiiiiiiiiium sentence, thc J3oard “must also consiclcr tlic 

scriousness of the ofl‘ense rind the ininate’s prior criminal record.” ” & KiiiE v. Ncw York State 

Divisioii ofParolc, 83 NY2d at 790. 

“Parole I-clcase deteriiiiriatioiis are discrctionary and will not be dist iirbed as long iis they 

niect the I-equiI-cincnts 01. lhc Ilsccutive Law.” 17riedcood v ,  New York State Hoard of Parole, 22 

Al)?d 050 (3cl 13cp1 2005). ‘I‘litis, “[w]liilc a11 relevant statutory I.actnrs iiiiist bc considercd [ h e  

13oardI is not reqiiired to give theiii equal weight or to arliculatc cnch and cvcry Lictor that was 

cunsidcrcd in making its decision.” Id.; Garcia v .  New York State Division 01 l’arolc, 330 AIQd 

235,,  239 ( I ”  I kp t  1907). I lowevcr, ;IS “tlicrc is ;i strong rchabilitatioii component in the 

statutory parolc scheme, lhc I~oard  is mandatcd lo consider a n  inmatc’s iiistitiitioiial record, 

release plaiis, the scntcnce imposed, rccommend~tio~is oi‘thc district attorncy. ...” Wcinstcin v. 
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Dennison, 7 Misc3d 1000(A)(S~p C‘t. NY Co. ZOOS), citing Silmon v. Travis, O S  NY2d 470, 476 

(2000). 

Moreovcr, “[a] I’arolc Hoard’s exclusive reliance 011 tlic scvcrity of tlic offciisc to deny 

parole not only contravenes the discretionary scheine mandated by statutc but also effectively 

coiistitutes an iinauthorized reseiitciiciiig of tlie defeiidanl.” Wallillan v. Travis, 18 AD3d 304 , 

307 (1” Dept ZOOS). ‘l’hus, it is an abuse ol‘discretion for a Parole L h r d  to coiicludc that a 

inul-dcr conviction per sc prccludes parole iii tlie absciicc of m y  “aggravating circumstances 

bcyoncl the inhcrcnt scrioiisiiess ol‘the criiiie itsclf,” Kink v. New York Statc Division ul‘ Parnlc, 

190 A1)7cl423, 433 ( I  ‘I‘ I k p t  1983), m, 83 NY2d 7x8, 790 ( 1  984) 

Petitioner has a spotlcss disciplinary record in prison, is a dcpeiidablc workcr and has 

parlicipatcd in niany programs a i d  activities whilc incarccratcd, and these are factors lo be 

wciglicd in  conncction with the Hoard’s discretionary rclcasc dctcrmination. (N.Y.  Exec. T,aw 5 

259-i [2][c] [i]-[iii]). However, the decision of the Board merely siates tllilt petitioner's 

“institu tioiial prograiiiiiiiiig and clcan disciplinary record” were considered, before it goes on tu 

discuss lhe petitioner’s “violent arid sciiseless” crime and to lind that petitioner’s willingiicss to 

carry ii loaded Iiandgun without autliol-ity to do so (cvcn though the charges relating tu this nspcct 

of tlic crime wcrc dismissed), and his shooting of ai1 unarmed niaii cvidciiccs a “callous 

disregard lor piiblic safety,” and therefore petitioner’s release is “incompatible with the public 

sa l i .  t y . ” 

At petitioner’s interview, tllc Board focused almost cxclusively on [he tinderlying offcnse 

and petitioner’s decision to carry a loaded handgun Notably, alter the Board inquircd ahout 

petitioner’s crime, it rejected any mitigating explanation given by pelitioner, incliiding thc 

particular circuinstanccs surrounding the oll‘eiise and his explttiiation that 1ic i’carcd for his lile 
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based on the 1982 incident in which tic was shot. Pctitioner stated that his discussion ol‘the 

crime was not an attempt to justify his aclions, and that hc would like an opportunity to show 

that, if rcleased, lic would riot have any furllier problems, and that hc plamied to conlinue to hclp 

others through his work in the ministry.’ 

Al‘ter spending almost the entire interview discussing the detai Is of the offcnse 

coininilkd by petitioner, the Board acknowledged petitioner’s lack of any prior criminal record, 

his spotless disciplinary record arid his accoriiplislir-nents in prison, atid slated tliat lhesc facts 

would be corisidcrod agaiiist tlic “terrible crime” petitioncr corninittcd. 

I lowever, while in its dccisioii the Board briefly niciitioned petitioner’s accomplishmcntsits 

in  prison and his lack o f a  prior criminal record, thc record docs not rellect that these factors, 

which would weigh in favor of granting parolc, were actually coiisidcrcd in determining whether 

if pctilioner wcrc releasccl lie would remain at liberty without violatirig the law and whether his 

release was iiicompatitilc with the welfarc of society. Nor does thc record rctlcct Ihat thc Ho~21-d 

consiclcred petitioner’s insight into the crime, or wliethcr he was rchabilitaled based on his 

achicveiixnts i n  prison. Rather, the record shows that the Board justified its denial 01‘ parolc by 

conclucling, based on the naturc of the crime committed, that pelitioncr would posc n Ilireal lo 

public salkty. Yee Wallrnaii v. Travis, 18 AD3d at 308 (noting that in assessing wliotlicr aii 

inmate’s release is incoinpati ble with the wclfare socicty, petilioncr’s remorse aiid insight into 

criiiie are highly relevant when “iiiiiiate has othcrwise lived a law abiding life mid iiiaiiitaiiied ;I 

good prison rccc)rd”). 

Moreovcr, the record indicatcs that the Board failed to take into account pelitioncr’s 

‘As previously indicated, priur to his iiicarccratioii, petitioner did work in liis comniunity 
through llie ministry, including counscl ing young people. 

[* 12 ]



characlcr rcfcr-ciiccs from ministers and lllmily iiieiiibers. Walliuari v. Travis, 18 AD3d at 

308 (noting that i n  asscssing whether an iiiiiiate’s release i s  incompatihlc with tlw welfare 

society, petitioner’s rcinorsc and insight inlo crime are highly relevant wlien “iiimatc has 

otherwise lived a law abiding lifc and maintained a good prison rccord”). 

I:urthcrmorc, wlii I C  the Board may coiisider the scr-iousness of thc crime arid the sonleiice 

warranted, it must do so in tht: conlext of statutory factors. Wallman v. ‘I’ravis, 18 AD3d a t  307; 

King v ,  New York State rlivision ol‘Parole, 190 ALXd at 433 (annulling parole dccisioii when 

Board did not “curisider and lairly wcigli all information availablc to tlierii concerning pe(itio1w 

that was rclcvniit wdcr  tlic statute” iiiid did nut explain why 11ie murder conviction at issuc: 

slioirld preclirde pilrole); see also, Fricdcood v. New York State Board o l ’ P ~ o l e ,  23 AD3d at 95 1 

(aiiiiulliiig dctcrinination of parole board and directing de iiovo hearing where Parole Ikoai-d 

bused its clecision solely on the seriousness of inmate’s crime and did riol consider varioirs other 

factors including pelitioner’s reliabilitation, rciiiorsc, and good disciplinary record). Here, w11cn 

the Hoard rclicd cxclusively on  the seriousncss of tlic crime, it cffcctivcly ignored Itit: IS years to 

l i k  senleiice iiiiposed by the court as rcconinicndcd by thc Llislrict Alloriiey, and thirs iindcrtoolc 

an “unriutliorizc~i resentencing” ol’petitioner. Walliiiaii v. Travis, 18 AII3cl at 307; see 

alsu,Coasum v. New York Slatc Hoard of Parole, 2006 WZ, 3524328, “7. 

In addition, therc must be “aggravating circumstances” lo justify thc Iloarcl’s solc 

reliarice o i i  tlic scriousricss of the iinderlying crime to deny parole. King v. New York State 

1)ivisioii of I’arolc, I90 AII2cl at 433. In the instant cast:, iic) such iiggravntiiig circuiiistaiiccs 

exist, h u t  ralher [lie minimum sentciicc iiiiposcd by the court, arid rccommcndcd by thc Ilislrict 

Attorricy, and the circumstances surrounding the crime suggest that carel‘iil consideration should 

lime bccn giver) to tlic relevant statutory guidelines, including, ;is previously statcd, petiiioi1er.s 
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lack of ;1 prior criiiiiiial rccord, his clean disciplinary record, liis achicvcmcnts in prison, his 

traiiiiiig as ;I plumber, aiid his post release plaiis and support. N.Y. Excc. I,aw 8 250-i 

(2)(c)(i)-( i i i).  

IJiider lliesc circuiiistances when, i n  denying pelilioiier parole rclcase, the Board failcd to 

consider and weigh all tlie statutory factors and relied exclusively OII the seriousiicss of 

petitioncr's crimc, ils deterinination must be annulled, aitd thc petition granted to the cxtent or  

granting petitioner ;I cle iiuvc) hearing as directed below. 

Accordingly, it is 

0RI )ERED and ADJUI)(.iI<Il that the pelitioii is granted to the extent that this niatler is 

reiiiaiided to rcsponclcnt, aiid withiii thirty days of h i s  decision aiicl order, the I'arole I3oal-d shall 

liold 21 iiew hearing bcforc a different paricl tliaii convened a1 petitioncr's Scptember 2005 hcaring 

with 21 new clecision to he made withiii thirty days; and is hrtlier 

OK13HI<ETl h i t  the cross-inotion lo disiiiiss is dcnicc!, 

'Pctitioner's alternative rcquest seeking parole I-clcasc is not ;I propel- I-ciiiccly in this 
procccding. See C)uartararo v. New York Ytatc Ilivisinn ol'Parole, 224 A1)2d 366 ( I '' Tlepl), Jy 
denjcd,88 NYXl 804 (1996) 
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