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SUPREME COURT OIF T111 STATE OF NEW YORK
COUNTY OFF NEW YORK: PART 39

CHESTNUT HILL PARTNERS, LL.C,
Plaintiff,

Index No. (023 B¢ ol

-against-

PETER VAN R;\E/\l\IETb KENNETI CILAY, STEVEN
KUMBLLE, JAMES MCNAIR, CORINTHIAN CAPITAL
GROUP, LLC and SABRE COMMUNICATIONS TTOLDING
INC.,

Defendants.
HELEN E. FREEDMAN, J:

In this action, plaintiff, an investment advisory {irm, sucs in quasi-contract and for
unjust cnrichment seeking to recover a Finders Fee o $910,000 from defendants.  The gravamen
of the Complaint is that plaintiff had a written (inders [ec contract with Lincolnshire
Management, Inc. (“Lincolnshire™), a leveraged buyout firm in Manhattan, for the acquisition of
a target company known as Sabre Communications Holding, Inc. (“Sabre”). The contract was
signed i December 2003 by one John Camp of Lincolnshire, not a party here.

After Lincolnshire’s Board of Directors rejected the acquisition in late 2004 or carly
2005and Sabre signed a letter of mtent with another company, Peter Van Raalte, Steven Kumble
and Kenneth Clay, Lincolnshire employees, lelt Lincolnshire to form Corinthian Capital Group,
LLC (*Corinthian™) in mid 2005. They were joined m latc 2005 by James McNair, also a
Lincolnshire employee. Corinthian acquired Sabre m nud 2005 after the deal with the other
company (¢l through. Plamt(Calleges that Van Raalte, using conflidential infonmation acquired
at Lincolnshire through plaimtif"s cfforts, led Corinthian in making the acquisition ol Sabre.

Chestnut Hill ¢laims it is entitled to the finders {ee for which 1€ had a contract with Lincolnshire.
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As some evidence of this claim, Schaye submits a copy of a $75,000 check signed by Van Raalte
at Corinthian that was sent to him after the Sabre deal closed. There is a notation on the copy of
the check submitted to the Court stating, “*Sabre Communications Holding, Inc.”

Defendants move pursuant to CPIR 321 1(a)(1) and CPLR 321 1(a)(7) to dismiss the
Complaint in its entirety on the ground that there was no written agrecment between the parties;
the only written agreement s between John Camp of Lincolnshire and Paul Schaye of Chestnut
Hill.

Individual defendants Clay and Kumble aver that they had no dealings whatever with
Shayc or Chestnut T1ill when at Lincolnshire or that any dealings in connection with acquisition
of Sabre. Van Raalte acknowledges that he had dealt with Chestnut ITill and Schaye while at
Lincolnshire, but in conncction with acquisition of two other companies, Associated Packaging
Enterpriscs and Index Plastics, both of which deals were rejected by Lincolnshire. 1l states that
he was unaware of the written [inders fee deal between Sabre and Lincolnshire because it was
handled exclusively by Camp who worked out of the Virginia office. Van Raalte worked in New
York. Van Raalte contends that the $75,000 payment was simply a good will gesture that
MeNair urged him o pay to provide sced money for future deals. James McNair, former
Managing Dircctor of Lincolnshire and currently a Scnior Managing Director at Corinthian. Tle
claims 1o have leamed about Sabre from Beatrice Mitchell, a co-founder of an mvestment
banking firm specializing in middle market mergers and acquisitions. Ms. Mitchell submits an
alfidavit indicating that it was she who brought Sabre to Lincolnshire and Corinthian, that she
was Mr. MceNair's classmate at Yale, and that she spoke to Van Raalte and Camyp about Sabre

when at Lincolnshire and to McNair at Corinthian. She c¢layms never (o have heard of Schaye or

R
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Chestnut FIill.
Plainti(f sucs in quasi contract claiming unjust cnrichment and seeks (o amend its
complaint to include a cause of action (or tortious interference and misappropriation of

confidential information. Plaintift claims that delendants misappropriated conlidential

information about the Target, Sabre, obtained while they were at Lincolnshire and used it to their
own advantage m behall of Corinthian. Plaintiff also contends that it is entitled to summary
Judgment basced on some of defendants’ admssions that they learned about Sabre when at
Lincolnshire.

Defendants contend that any conlidential information that they obtained while they were
at Lincolnshire was authorized because Lincolnshire was a prospective or potential buyer.
Additionally, plaintiff fails to indicate specifically what was misappropriated. Delendants also
contend that tortious interference with a contract presumes that a valid contract existed
(presumably the one between Chestnut Hill and Lincolnshire), and that somchow Corinthian or
the individuals mterfered with it. However, it 1s undisputed that Lincolnshire’s principals
rejected the acquisition contract. Tortious interference with prospective advantage cannot be
asserted because such a claim requires mahce or absence of legitimate motive, neither of which
1s present here.

[t 1s true that the Statute of Frauds prevents plaintiff from obtaining a Finders [Fee in any
specific contractual amount becausc there is no written document signed by or in behall of any of
the defendant. FFiz-Gerald v, Donaldson, Lufkin & Jenrette, Ine., 294 AD.2d 176, 741 N.Y.S.2d
082 (1" Dept. 2002). It 15 unlikely that plainti[T will be able to show that the proflered payment of

$75.000 is referable to any contractual or quasi-contractual agreement between the parties.




However, this carly time, dismissal of the claim in its entircty is not warranted based on the
holding in Bradkin v. Leverton, 26 N.Y.2d 192 (1970). In that case, also bascd on pleadings, the
Court of Appeals lound that plaintifT had stated a claim in quasi contract for unjust enrichment.
In Bradkin, plaintifT who was employed (o find corporations which needed financing, procured a
corporation and arranged $200,000 worth of (inancing. However, an individual stockholder of
the defendant of that employer arranged private financing transactions with the corporation that
plaintiff found. The court rejected the tort claims, however. While defendants point out that in
Bradkin, the defendant was an officer of the employer and here, no onc 1s currently employed by
cither party to any contract, plaintifl scts lorth at Icast some evidence of entitlement to a [ce
based on the proffer of § 75,000 and the claim that Corinthian was unjustly cnriched.

IHowever, the claims against Clay and Kumble must be dismissed as there is no cvidence
that either knew about or had any involvement whatever with the prospective Sabre deal at
Lincolnshire. Similarly, although Corinthian acted through its principals, any paynients it made
or any unjust enrichment it may have sustained was to the entity and not to the idividuals. Thus
the claims against Van Raalte and McNair are dismissed.

With respect to the motion to amend the Complaint to add claims ol misappropriation of
confidential information or tortious inter(erence, thosc claims arc not sustainable. McNair and
Van Raalte were privy lo information about Sabre when they were at Lincolnshire becausc
Lincolnshire was asked to acquire Sabre. There 1s no evidence that cither thwarted the deal.
When the deal did not go through, the individuals participated in its acquisition by a new
company, but the information about Sabre was provided to the new company by Sabre and 1ts

agent, Mitchell. As for tortious interference, it is unclear what contract or prospective husiness
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advantage Corinthian interfered with since the Lincolnshire deal was long dead when Corinthran

acquired Sabre.

Bascd upon the above, the Clerk is direeted to disniss the claims against the mdividual

defendants, and Sabre and Corinthian arc directed 1o serve an answer within 30 days. Partics arc

directed to appear by counscl for a preliminary conference on April 17, 2007 in Room 609 at

9:30 a.m.

Dated: March 12, 2007

Enter:

/Q{/éﬁ{i ? - ’7/2/_[&( (/:wa—g__,

IHelen E. T'reedman, 1s.c.
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