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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE DAVID ELLI OT I A Part 14
Justice

| NDYMAC BANK, F. S. B. X | ndex

Nunber 13287
2006

- agai nst - Mot i on

Dates COctober 31,
2006
WAYNE C. WRI GHT, etc., et al. Mot i on

Cal . Nunbers 13 & 14

Motion Seq. Nos. 1 & 2

The follow ng papers nunbered 1 to 21 read on these separate
notions by defendant Wayne C. Wight a/k/a/ Wayne Wight to
conpel the acceptance of his verified answer pursuant to CPLR
3012(d) and for summary judgnent in his favor dism ssing
plaintiff’s conplaint as against himand on this cross notion by
plaintiff for sunmary judgnent in its favor and agai nst defendant
Wight and to strike defendant Wi ght’s answer

Paper s

Nunber ed
Notices of Motion - Affidavits - Exhibits........ 1-9
Notice of Cross Motion - Affidavits - Exhibits... 10-13
Answering Affidavits - Exhibits.................. 14-16
Reply Affidavits.......... ... . . . . . .. 17-21

Upon the foregoing papers it is ordered that the notions are
consol i dated and determ ned as foll ows:

This action was comenced by plaintiff by filing a copy of
the sumons and conplaint with the County Cerk on June 13, 2006.
It seeks foreclosure of a nortgage given by defendant Wi ght on
the property known as 115-22 202nd Street, Saint Al bans, New
York, to secure a note evidencing an indebtedness in the
princi pal anmount of $46,000.00, plus interest at 6.75 percent per
annum Plaintiff alleges it is the holder of the subject
nortgage and note and that defendant Wight defaulted by failing
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to pay the nonthly nortgage installnent due on January 1, 2005,
and subsequent installnments. Plaintiff noved, ex parte, for

| eave to appoint a referee to ascertain and conpute the sunms due
and owing it and to report whether the prem ses can be sold in
par cel s. Plaintiff alleged that defendant Wight neither
appeared in the action, nor served an answer to the conpl aint.
By order dated August 23, 2006, the notion was granted. On
August 28, 2006, defendant Wight served his answer. On August
31, 2006, plaintiff filed and served a notice of return and
rejection of answer stating that defendant Wight’s tine to answer
had expired on August 1, 2006.

Def endant Wi ght now noves to conpel acceptance of his
answer pursuant to CPLR 3012(d) and for sunmary judgnment in his
favor dism ssing plaintiff’s conplaint as against him Plaintiff
opposes defendant Wight’s notions and cross-noves for summary
judgnment in its favor and agai nst defendant Wi ght.

Under the circunstances here, including the reasonable
excuse offered by defendant Wight for his delay in answering;
the brief delay involved; the |ack of prejudice to plaintiff from
the delay; the lack of wllfulness on the part of defendant
Wight; the existence of a potentially nmeritorious defense, i.e.,
plaintiff’s failure to follow conditions precedent to foreclose
and the public policy favoring the resolution of cases on the
merits, this court, in the exercise of its discretion, excuses
def endant Wight’s delay in answering. (See Gladi v City of New
York, 34 AD3d 733 [2006]; see also Bunch v Dollar Budget, |Inc.
12 AD3d 391 [2004]; Sippin v Gllardo, 287 AD2d 703 [2001].)

Accordi ngly, defendant Wight’s notion to conpel plaintiff to
accept service of his late answer is granted.

The branch of defendant Wight’s notion to dismss plaintiff’
s conpl ai nt as agai nst hi m based on | ack of personal jurisdiction
I's denied.

Def endant Wight’s nere denial of receipt of the summons and
conplaint by mail failed to rebut the presunption of proper
service created by the affidavit of service. (See Engel v
Lichterman, 62 NY2d 943 [1984]; see also General Mdtors
Acceptance Corp. v Grade A Auto Body, Inc., 21 AD3d 447 [2005];
Matrix Financial Services Corp. v MKiernan, 295 AD2d 579
[2002].) Moreover, the three attenpts nmade by plaintiff’s process
server to personally serve defendant Wight at his residence
satisfied the due diligence requirenment to permt substitute
servi ce. (See CPLR 308[4]; see also Lenberger v Khan, 18 AD3d
447 [2005]; Friedman v Tel esco, 253 AD2d 846 [1998].)

Al though there is no requirenent in New York that a
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defaul ting borrower be given an opportunity in witing to purge
the default, the nortgage could so provide, and that is what the
subj ect nortgage does at paragraph 22, “Lender’'s Rights if
Borrower Fails to Keep Prom ses and Agreenents.” (See 1 Bergman
on New York Mrtgage Foreclosures § 4.04A) Par agraph 22
requires that the nortgagee send a notice to the nortgagor and
that said notice nust state, anong other things, the prom se or
agreenent that the nortgagor failed to keep or the default that
occurred, the action that the nortgagor nust take to correct that
default, a date (at least 30 days from the date on which the
notice is given) by which the nortgagor nust correct the default,
and that if the nortgagor does not correct the default by the
date stated in the notice, the nortgagee or another person may
acquire the property by neans of foreclosure and sale.

As the proponent of sunmmary judgnent notion, plaintiff has
the initial burden of establishing its entitlenent to judgnent as
a matter of law (See Zuckerman v Gty of New York, 49 Ny2d 557
[ 1980] .) Plaintiff failed to neet this burden. Al t hough
plaintiff submtted proof of the existence of the note and
nortgage and al |l eges defendant Wight's failure to make nortgage
paynents, plaintiff failed to proffer evidence sufficient to
prove that it conplied with the condition precedent contained in
paragraph 22 requiring that it give defendant Wight notice prior
to demanding full paynment of the loan in the event of defendant’s
default. (See GE Capital Mirtgage Services Inc. v Mttel man, 238
AD2d 471 [1997]; see also Met Il, Inc. v MCarthy, 229 AD2d 876
[1996].) To the extent that plaintiff relies on its March 20,
2006 letter to defendant Wight to satisfy the requirenents of
par agraph 22, such reliance is msplaced since said letter is a
notice of acceleration and not a notice to cure as required by
the express terns of paragraph 22 of the nortgage. Said letter
does not set forth the action defendant Wight nust take to
correct the default, but rather seeks paynent in full of the
entire anmount then remaining under the note and nortgage.

Accordingly, plaintiff’s cross notion for sunmary judgnent is
deni ed.

The branch of defendant Wight’s notion seeking summary
judgnment in his favor dismssing plaintiff’s conplaint as agai nst
himis granted.

Def endant Wi ght presented conpetent evidence denonstrating
his entitlement to sumary judgnment as a matter of law.  This
evi dence included defendant Wight’s affidavit in which he avers
that he never received a notice to cure as required under the
terms of the note and nortgage. (See Myet Il, Inc. v MCarthy,
supra.)

[* 3]



Plaintiff, in opposition, failed to present conpetent
evidence raising a triable issue of fact. Plaintiff does not
assert that any notice was given to defendant Wight other than
the March 20, 2006 letter, which, as noted herein, failed to neet
the requirenents set forth in paragraph 22 of the nortgage.

Dat ed: Mar ch 16, 2007

J.C S
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