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SUPREME COURT OF THK STATE OF NEW YORK 
COUNTY OF N E W  YORK: TAS PAHT 55 
I f__-_________- -___ ~ --_l-l--l__--l__ x 
In t h e  Matter- of t h e  Application of 

ERlC FELGINS 

Pet i t i on  e r , 

- a y a i ri s t. - 

THE DEPARTMENT OF EDUCATION OF 'THE 
CITY OF NEW YORK, 

I N D E X  NO. 112628/06; 

DECISION and J U W M E N ' G  - 

K e s p o r I d e n t . 

F o r  a Judgment Pursuant to CPLR 
Article 78 Declaring Respondent's 
Termination of Petitioner's teaching 
licenses to be U n l a w f u l ,  Arbitrary 
and C a p r i c i o u s  and Ordering 
Respondent to Rei1istat .e P e t i t i o n e r '  s 
t c a c l i i n g  licenses - 
_ _ - _ _ _ _ - _ _ _ - _ - _ _ - -  - _ _ - _ _ _ _ + - - _ _ - - - - _  X 
JANY S. SOLOMON, J. 

PeLitioner Eric Feggins petiLions this court for a 

judgment p i i r suan t  to CPLR Article 78 d i r e c t i n g  Respondent the New 

York C i t y  Department of Education (1) to a n n u l  Petitioner's 

p o s i - t i o n  w i t h  backpay, and ( 3 )  to d i r e c t  Respondent t n  g r a n t  him a 

hearing pur-suant.. to Education Law 9: 3020-a, all on t h e  g r o u n d s  that 

he received no n o t i c e  of t h e  proceedings  at i3sue. k'or t h e  reasons 

described herein, the P e t i t i o n  is denied and the proceeding  is 

dismissed. 

P e t i L i o n e r  was employed by Respondent  as a t e n u r e d  English 

J u l y  18, 2006. During the 2 0 0 5  school year, some of Petitioner's 
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students made allegations ayainst him, and on April 21, 2005, he w a s  

informed Lhat he W A S  b e i n g  transferred t o  the regional office pending 

the  outcome of an investigation. On September 7, 2005, Respondent's 

Ofrice of the S p e c i a l  Cornmi-ssioner ("OSC") i s s u e d  a r e p o r t  

recommending Petitioner be t e rmina ted  hased on j . t3 investigation. 

On March 11, 2006, Petitioner was served w i t h  a summons 

and complaint in an action by J . S . ,  one of the s t u d e n t - s  who 

P r e V i O l l S l Y  accused h i m  UL wrongtul conduct, and her rnothar .  Or1 M a r c h  

2.1, 2006, P e t i t i o n e r  requested that the C o r p o r a t i o n  Counsel of t h e  

C i t y  of N e w  Ynrk  r ep resen t ,  defend and indemnify him in t h a t  a c t i o n .  

When Respondent did not. respond to the request, in May 2006 

Peti t - i one r  filed an Article 78 pr0ceedi.r-ig ayainst Respondent arid the 

C i t y  of New Y o r k  to compel t h e m  to p r o v i d e  l e g a l  representation to 

him. Tn its Verified Answer d a t e d  J u l y  21, 2006 in t h a t  A r t i c 1 . e  78 

proceeding, Respondent described the steps l e a d i n g  to his  termination 

after the Yervice of charges and notices of his right to request. a 

hearinq to defcnd himself against them (as fiirther described below) . 

Although three service e f f o r t s  were descri tied, P e t i t i o n e r  claims the 

Answer- was his first n o t i c e  of the d i s c i p l i n a r y  cvent -s .  The Answer 

also descri-bes OSC's findings t h a t  led to Petitioner's termination. 

Respondent s t a t e s  that on April 28, 2006, Elaine Gorman, 

Local I n s t r u c t i o n a l  S u p e r i n t e n d e n t  f o r  Region  #9, determined that 

probable  cause e x i s t e d  on c h a r g e s  against Petitioner based on OSC's 

i r i v e s t i  gation. She prepared a " N o t i c e  of D i s c i p l i n a r y  Charges" ("the 
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Notice") d a t e d  April 28, 2006, which informed F e t i t i o n c r  oi the 

n a t u r e  of t h e  disciplinary complaint a g a i n s t  him. 

("Ursini Affidavit,") dated  September 31, 2006, Lor . r a ine  Urs i n i  

("Urs i n i " )  , a Data Ent-ry C l e r k / O f f i c e  A : ? s i s t a n t  for Respondent, 

s taCes that she attempted to serve Pe1. i  tj oner  personally w i t h  thc 

Not ice  on Aprl i l  28, 2006, on t .he B t h  floor of the b u i l d i n g  where b o t h  

she  arid P e t i t . i o n e r  w o r k e d .  The Ursini A f f . i d a v i t  and a n  Affidavit of 

In h e r  ; ~ f  f i d a v i t  

S e ~ , v i ~ t =  uf N o t i c e  of Ckiaryes  by Pc:LzondI  Service dated  May 2 ,  2 0 0 6 ,  

provide  t h a t  F e t i t j  one1 I e f u s c d  to accept the Notice from U r s i n i .  

I J r s j  ni thPn mailed t h e  N o t i c e  by f i r s t  c l a s s  and  c e r t i f i e d  m a i l ,  

return receipt  requested, to P e t i t , i o n e r  t u  t h e  addres s  Respondent had 

on f i l e  for h i m :  33 S o u t h  Willow St. A p t .  C 2 ,  Montc.lair ,  NJ 0.7042. 

T h e  first class mail was n o t  r e t u r n e d ,  b u t  the certified mail 

envelope was re t .u rned  marked as "unc;laimed". 

h i s  address is 33  S o u t h  Willow St.., Montclai . r ,  NJ 07042, a p r i v a t e  

( P e t i t i o n e r  s k a t e s  t h a t  

house. 1 

On May 3 ,  7.006, Charges a g a i n s t  the Pe t i . t - i one r  were 

prepared a l o n g  with a n o t i c e  of his r i g h t  to r eques t  a h e a r i n g  

pursuant  to Education Law S 3020-a. 'The le t ter :  stated t h a t  if 

P e t - i t i a n e r  f a i l e d  to request a h e a r i n g  tr) contest the Charges w i t h i n  

ten days of r ece jp t ,  he would  waive his r - i y h t  to a hearing and could 

face dismissal. The Urs in j .  Affidavit and an A f f i - d a v i t  o€ Service of 

Charqes by Superintendent by Personal S e r v i c e  dat-ed May 2, 2006, 

s t a t e s  t h a t  Urs in i  attempted t,o serve P e t - i t i o n e r  w i t h  t h e  Charges on 
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May 1, 2006, b u t  t h a t  he r e r u s e d  1.0 accept. them. 

shee t  for P e t i t - i o n c r  for the month of May 2006 is siqned by 

P e t i t i o n e r  and claims t h a t  he was presen t  at .  w o r k  when [].r-sini 

attempted to S e x &  him w i t h  t h e  Charges. 

Charges to Petitioner's home b y  b o t h  f i r s t  class and certified mail, 

r e t i i rn  rece ip t  reques ted ,  a g a i n  to 33 South Willow St. A p t .  C2, 

Mont-c la i r ,  NJ 07042. As w i t h  t h e  Notice,  the firs? class envelope 

Respondent's t . i .me  

Ursini then mailed the 

was not r c t u r n c d ,  but the c = c r t < . L i c d  rnn.i1 cnvclvpc w u s  returned m a I k c : d  

ds "unclaimed". 

By a "Notice of Failure to Request or to Waive H e a r i n g ,  

Sec t ion  3020-a, Education Law" dated May 17, 2006, t h e  State 

Education Department School District Employer-Employee RelatLons Unit 

informed t h e  Commj s s i o n e r  of E d u c a t i o n  t.hat b e c a u s e  PctiLioner f a i l e d  

to reques t  o r  wilive a h e a r i n g ,  h e  was deemed L o  have waived it., and 

the Panel for Education Policy €or t h e  N e w  York C i t y  Department of 

Education would determine t.he appropriate p e n a l t y  (if a n y ) .  U r s i n i  

sent a copy of thiv Not ice  t o  P e t - i t i o n e r  on May 18, 2006 by b o t h  

f i r s t  class mail and c e r t i f i e d  mail return receipt. As w i t h  the 

p r i o r  t w o  mailings, the f i r s t  c l a s s  mailing was n o t  r e t u r n e d  and the 

c e r - t i f i c d  mai l  was r e t u r n e d  marked as "unc la ime t i "  . 

The Department O S  Kducation O f f i c e  of Legal Services 

i s sued  a memo da ted  J u n e  14, 2006 to the P a n e l  for Education Policy. 

It s t a t e s  t h a t  P e t i t - i o n e r  had waived h i s  right to a hearing and that 

based 011 i t s  review of the c h a r y e s  a g a i n s t  PctiLioncr, it recommended 

4 

[* 5 ]



t e r m i n a t i o n  as t h e  " o ~ i l y  apprnpr1a t .c  penalty." On J u l y  17, 2006, the 

P a n e l  for E d i i c a t i o n  Policy met and v o t e d  to terminate Petitioner's 

employment wiLh Respondent f o r  h i s  v i o l a t - i o n  of i t s  rules and 

regulations, i n c l u d i n g  t h e  allegations related to J . S .  

On September 19, 2006, Kespondcnt mailed P e t i t i o n e r  a 

letter detailinq t .he  Panel for E d u c a t i o n  P o l i c y ' s  findings and 

informing h i m  t h a t  h.is  services w i t h  t.he Respondent: had been 

t e r m i n a t - e d .  S l i g h t l y  b e f u ~ c  t:hat l e t t e r  was m a i l e d ,  un Septemberr 8 ,  

2006, Petitioner commenced this Artic3.e . /8  proceeding seeki .ng 

re ins ta temer i t  a s  t e n u r e d  teacher on t h e  grounds that. he  w a 3  not 

served w i t h ,  and t h e r e f o r e  n o t  giver1 notice, of t .he disciplinary 

charges  pend ing  a g a i n s t  him. 

E d u c a t i o n  L a w  5 3020-a(2) (a) p r o v i d e s  t h a t  a school board  

w i s h i n g  t o  b r i n g  d i s c i p l i n a r y  c h a r g e s  ayajnst a Leacher must send the 

teacher a w r i t t e n  s t a t - e m e n t  t ha t .  details the charqes  against him and 

the maximum penalty t h a t  may be imposed if Lhe t eache r  does not 

request  a l i e a r i n g  or is f o u n d  g u i 1 t . y  after a hearing. It also 

provides that the w r i l . t e n  statement must. bc d e l - i v e r e d  either- b y  

c e r t  i t i ed  o r  regi s t e r cd  mail, r e t u r . n  receipt requested, o r  by 

personal d e l i v e r y  t o  t.he employee. 

The content 01 t h e  Notice and Char-yes  meet the 

requirements of Educa t ion  L a w  5 3020-a .  The questi.can is whether- 

Petitioner was appropriately served w i t . h  t h e  Charges and afforded an 

oppor-? .uni ty  for a l i ear inq  to contes t  them. P e t i t i o n e r  denies hav ing  
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received the N o t i c e  o r  the Charges pr ior -  t o  r e c e i v i n g  Respondent‘s 

Answer t o  his f i r s t  A r t i c l e  7 8  proceeding. However, even i l l  this 

C o u r t  accepts chat  P e t i t i o n e r ’ s  argument that:  he d i d  not receive 

personal delivery from U r s i n i ,  Respondent h a s  still adequately served 

Petitioner by r egu la r  and ce r t . i f i ed  ma i l .  

Petitioner does n o t  deny that Kespor-ldeI-iI. sent the Charges 

by regular and ce r t - i f i ed  m a i l ;  he o n l y  denies  rccciving them. ‘Yhe 

erroneous inclusion of an  apa r tmen t  number on thc l e t t e r s  sent. t.o h i m  

at his private resi-dence does not. v i o l a t e  the s e r v i c e  requirements of 

the Education Law or d u e  E I ~ W C ~ S S .  As described above, the Notice and 

C h a r g e s  sent by r e g u l a r  mail were n o t  r e t u r n e d  and the number ser)t. by 

c e r t i f i e d  mail all were r e t u r n e d  as “unclaimed”. The New York State 

Cour t  of Appeals has n o t e d  that “unclaimed” means t h a t  the addressee 

abandonpd or fai1.e.d t.0 c a l l  for the mail arid t - h a t  such a not.atjor1 

“docs n o t  on its face  i n d i c a t - e  that an address is invalid as the 

notation ’undeliverable’ implies.. .” Hayner v. County of Tiusd, 5 

N.Y.3d 136, 740-41 (2005). Similarly t h e  First Department Appellate 

Division has held t h a t  t he  "unclaimed" desigriaLiori  means that t h e  

addressee “ f a i l e d  t o  go to the post o f f i c e  to p i c k  up a cer-Lified 

l e t t e r  a f t e r  three attempts had been made to deliver it and obtain 

his signature.” Cadle Co. V. Tir-Anqle ASSOC~., 18 A.D.3d 3-00 ,  104- 

05 (13r Dep’t. 700s). 

Respondent’s f o r w a r d i n g  of the N o t i c e  and Charges to 

P e t i t i o n e r ‘ s  private residence, even with the inclusion of the 

b 

[* 7 ]



e x t r a n e o u s  apartment number, was r e a s o n a b l y  c a l c u l a t e d ,  under all the 

circumstances, to appr iue  P e t i t i o n e r  of the Charges and his 

o b l i g a t i o n  to request a hearing. See Harner ,  5 N.Y.3d at 141; Beckma11 

V. Gseeritrec Sec., 8'7 N.Y.2d 566 (1996). Lven i.f he d i d  not receive 

a c t u a l  notice of t h e  C h a r g e s ,  Petitioner's failure to r e q u e s t  a 

hearing after P,espondeot ai-tempted t o  serve h i m  personally, by 

regular mail arid certified mail, c o n s t i t u t e s  a waiver of h i s  right to 

a hearing. Thus ,  Petitioner is not now entitled to a hearir ig  

p u r s u a n t  to E d u c a t i o n  L a w  § 3020-a. Moreover., he is not e n t i t l e d  t o  

terminated pursuant to the E d u c a t i o n  Law and was given f u l l  and fair 

n o t i c e  and opportunity to contest the serious dinciplinary charges 

t h a t  led to h i s  t e r m i n a t - i o n .  

A c c o r d i r i y L y ,  it hereby j s 

AUJIJDGED t h a t  t2he P e t i t i o n  i s  denied and  the proceeding  is 

dismissed, w i t h  costs and disbursements to Respondent. 

This constitutes t h e  decision and judgment. of this cour- t .  

Dated:  Mar-chIG 2007 
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