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SCANNED ON 312612007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PART &- HON. CAROL EDMEAD 1 PRESENT: 
Justice 
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MOTION DATE 
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MOTION CAL. NO. 

The following papers, numbered 1 to were read on this rriotion to/for 
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Cross-Motion: '-I Yes -. ~ No 
. ._ 

' <. 

Upon the foregoing papers, it is ordered that this motion ' J .  ' 0  
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/.-,, , ; , 

' F.,, , :,-, 
'I " '  I , +>; ., ' ' i -  

'_.._LI Based on the above, i t  is hereby / * ,  
I ;  ',, 

.A\ 

ORDERED that the motion by SIF for summary judginent against Ilcfcndant for the sum 
f $408,859.97 representing thc balance due for thc workcrs' compensation insurance coverage 
'IF provided to Defendant, interest from January 14, 1999, and costs and disbursements of this 
ction, is granted, and it is further 

ORDERED that the Clerk shall enter judgment in the sum of $408,859.97 plus interest 
-om lanuaty 14, 1999, and costs and disbursements of this action upon a submission of the 
ppropriatc bill of costs, to bc calculated by the Clerk; and it is lurther 

ORDGRED that SI17 serve a copy of this order with notice of entry upon all parties within 
0 days of'entry. 

This constitutes the decision and order of. the court. 

Dated: 3 / n a  1 /i'7 I 
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HON. CAROL EDMtAi, Js-c- 
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SUPREME COIJRT OF THE STATE OF NEW YORK 
COUNTY OF NEW Y O N :  PART 35 

COMMISSIONEIIS OF I H E  STATE INSIJRANCE FUND, 
Index No. 402306-2000 

Plaintiff, 

against County Erectors, Inc. (“Defendarit”), lo rccovcr prciiiiunis allegedly past due under a 

Wurhers’ C‘ompensalioii and Employer’s Liability Insurancc Policy provided to I)efkndant, as 

wcll as interest and costs of’this action. SIT: now niovcs for renewal of its motion for sunmimy 

judgiiicnt piirsiiaiit to (’PI ,R 222 1 (on tlic ground that lkfendant’s bankruplcy case has bccn 

dismissed. STF requesls thal its motion lor suiiiiiiary judgment bc granted and that the court ciitcr 

ajudgnicnt i i i  favor of SII: against 13cfcndant for the sun1 01$408,859.97 with intcrest from 

.lanuary 14, 1999, plus tlic costs and disburscnicnts of this action. 

Ikfciidaiit op~mscs the motion on h e  ground that it is preiiiaturc i i i  that it  does not 

con1 ai n h e  req u i s i 1 e proo 1’ upon which summary j udg i i i  c t i  t may be granted and add i t i o n a1 

discovery is ncuded. 

Fur the reiiscms set lorth bclow, SIF’s motion is granted in its entirety, 
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FACTUAL 13ACKGHOIIN13 

Del‘endarit liled an application for Worker’s Compensation and Employer's Ihbility 

fncurancc with thc Statc Iiisurance Fund to take effect on June 14, 1995. Based on that 

application, SJF i\\ucd I3cfciidant a policy of insurance known as Policy No. 1159019-7 (the 

“Policy”). SIF canccllcd thc Policy effective January 14, 1999 due to Dei‘endant’s failure to pay 

h e  rcquircd prcmiums. 1.Jpon cancellation and based upon actual audits of Dcf‘endant’s books 

~ i n d  records, SIF determined that Ilcfcndant owcd a sum ui‘$408,8S9.97. SIF subscyucntly 

bi*ought the instant ;ictioii to rccovcr thc unpaid premiums. 

SII: originally riiovcd for summary judgment on February 5 ,  2004, but thc motion was 

withdrawn, will1 leave lo renew due to Defendant’s filing for bankruptcy prolection on March 18, 

2004. Dci’cnclant’s bankruptcy petition was subsequently dismissed 011 August 1 1 , 2006. 

Pl~ii)i / i[/ , i  ’ C’o,ilcnliom 

SIF contcnds that thcrc is 110 del‘ense to h e  caiise of action sct forth in the complaint. 

Pursuant to Part 1:our of thu Policy, lkfendant agreed to pay preimiuins bascd upon its payroll. 

TJpon Del‘endant’s dehi l t ,  SIF cancelled the Policy. SIE further conlends that its affidavits and 

documenlary evidence support its contentioiis. 

Accordingly, sumnary judgniciit should be cntered in f‘avor o l  SIF, against Ilcfcndanl, lor 

the sum of‘,R408,859.97 with interest from January 14, 1999, plus the cost and disburscmcnts O F  

this action, 

Dcficndm~ ’s Opposi/ion 

De1‘eiidant coiitciids that SlF’s motion is premature at this tiiiic for several reasons. 

Firstly, ;is a threshold matter, SIF’s motion is dcfcctive becaust: i t  does not contain the requisite 
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proof iipoii which summary judgment can be granted. Specifically, SIF failed to subniit as an 

exhibit thc actual policy issucd to Defendant and instead submitled a Specimen Policy of 

Insurance (the “Spcciincn”). Dcfcndant fui-thcr contends that SIF does not aver that it coiiipared 

a copy of the Policy lo the Specimen or- that tlicy arc exact copies, although i l  does iiiaintaiii that 

the basic terms are identical. Ilel‘endant notes that i t  has been held that SIF’s failure to provide 

tht: actual policy is contrary to the best evidence r-ulc and fatal to SIP’S claim lor unpaid 

prem i wiis . 

Del’endant also coiitciids that additional discovery is needed in furthcrancc of Ikfendant’s 

al‘lirniativc dci‘cnscs’ and to  dctermine the premium upon which SIF’s action relies. Specifically, 

there has been minimal eschangc of docuincnts aiid thc only deposilion conductcd has been that 

of Suresh Modi, SIF’s senior iiiidcl-writer. Ilcfciidant further conleiids that pursuant to Mr. 

Modi’s dcpnsitiori tcstimony, lie could not address the specilics ol’Defendnnt’s Immiums or 

what irifoi-illation SIF’s auditor rclicd upo11 when reviewing Dekndaiit’s payroll. As such, 

Derendant would need l o  depose the auditor and any othcr persons who may have had 

rcspoiisibility in dctcrmining thc premiums. 

Additionally, Defendant conlends that the coinputcrizcd bills submitted in support of 

SIP’S motion contain a confusing series of entries aiid arc compriscd of calculaliuns made from 

provisioiial bills, estimated bills, rcbil Is, and audited bills. Del’endant also mtcs  that Mr. Modi 

had dilliculLy trying to explain them during the course of his deposition. 

I I n  its answer to the complniiit, Ikrcndant asscrkd three affirinntive defenses: ( 1  ) paymcnt ol.premiums so 
Llicre is nothing now duc o r  owed Lo SIF; (2) misclassilicatior1 ofeinployees; and (3) misclassificatior1 of independent 
contractors RS uniployccs. Thc sccond and third affirmative defenscs holh coiicludc that, as a result, SI t; chul-god 
Defendant the incorrect pi~ei-niunis. 
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Plui~i[iff,s ’ Rcply 

In reply, SIF asserts that Defendant’s argument ibr additional discovery is misplaced. 

Firstly, Dei‘endant was aware of SIF’s stayed motion arid had approximately three months, l‘rom 

the datc its bankruptcy petition was disrnisscd to the datc that SIF moved to rciicw its motion, i n  

which to seek irddilional discovery. 

Sccondly, Ikfcndant deposed SIF’s underwriter, Mr. Modi, on November 37, 2001, 

apprnxiinatcly two ycars and tlu+ee months prior to SIF’s original motion for summary judgmenl. 

Ilcspite SIF’s iiiquiry by way of letter on February 25, 2004 as to wlicthcr Defendant would nccd 

addilional discovery, Ilcfcndant did not request any l‘iirther depositions. 

As to 11cfciidant’s argument that SIF has hiled lo satisIy the best evidence rule, SIT: docs 

not have the original policy because it was sent to Defendant. Additionally, a copy of the 

endorsenicnts wcrc provided to Defendant on November 29, 200 I in response lo Defendant’s 

Notice for Iliscovcry m d  Inspection. 

With regard to Def‘endant’s alfirrnativc dcfcnscs, SI F contends that llcfendarit’s 

argumcnts arc also misplaced. Defendant must present admissiblc evidence demonslrating that 

all payments liavc been made timely arid in full. In the instant casc, Defendant l ids  lo do so. 

As lo  Delndant’s second affirmative dcfensc, SIF contends that the court lacks subject 

miller jurisdiction over the issue of alleged misclassilicalion, because only the Coinpensation 

Insurance Rating Board, an administrative body, can review classificalions. Such a review is 

liniitcd to twelve months !iom the expiration of the period for which the review is requested. 

Since h e  Policy was caiicclled effective January 14, 1999, Defeiidant’s opportunity to request a 

revicw expired on January 14, 2000. 
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Dcfcndant’s third affirmative defense, alleging misclassification of independent 

contractors as cinployccs of the defendant, also lacks merit. During SIF’s audits for 1998 to 

1999, 1)cfciidant failed to provide SIF’s auditor with certificates of insurance, or copies of 

coiitracls or irivoiccs, to clarify the status of the alleged subcontractors. Notably, Deleiidaiit also 

l’ailed to providc this infomation in support d i t s  opposition to SIF’s molion. 

DISCUSSION 

To obtain summary judgriient, the inovant must establish itc cause of action or dcfcnsc 

sufticiently to warranl lhe court as a matter of law in dircctingjudgniciit in its favor (C:PI,R 5 

32 12[h]). ‘1‘liis standard rcyuires that the proponent of a motion for summary judgment iiiahe a 

p - i ~ ~ f ~ i c i c  showing of‘cntitlcment to judgment as B matter of law, by advancing sufficient 

“evidentiary proof in adinissiblc form” to dcnionstratc thc abscricc of any material issues of fact 

(Wirwgi-lid v NLJW I b r k  CJtitv M d  C-‘tr , 64 NY2d 85  1 ,  853 [1985]; Zir~.kcr-tiicrn v C’ily of‘Ncw 

I’ork, 49 NY2d 557, 562 [ 19801; Siliwrnz~rn v I’~.rlhindrr., 307 ADZd 230, 762 NYS2d 386 [ 1” 

Dept 20031; 7/lnt77cu v Hofzhrrg, 300 AD2d 10, 11, 751 NYS2d 433, 434 [ I ”  Dept 20021). Thus, 

the molion must be suppoi-tcd “by affidavit [from a person having knowledge ol‘lhe licts], by a 

copy ol‘the pleadings and by other available prool: such as depositions” (C‘P1,K 5 3212rbI). A 

party can prove ap~-ini~r.fii~*i~‘ eiilitlernent to summary judgment through the affirmation of its 

altorncy bascd upon docui-nentary evidence (Zirckc~i.ni~rn, sujiru; I’t-iidctiliuL S’ccuriiies Iiic. 11 

Koiwllo, 263 A l X d  172 11 sl Dept 19991). 

Here, SIF presents, through thc affidavit of its underwriter Flaureen Rahman, ils business 

records including 1)cfcndant’s appl rcatioii for New York Workers’ C’oiiipciisatioii arid 
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Employers' Liabi I ity Insurance, a Spccimen Policy of Insurance,' invoices, audit workshccts, and 

the statement of' account indicating tlic balance allegedly due. I n  hcr affidavit, Ms. Kahnian 

states that slic rcvicwcd the invoiccs arid the statement o l  account. Based crpon that review, the 

amount due is $408,859.97 Lrom January 14, 1999. Business records, such as the ones 

mcntioned, are suflicienl to  make oul a prima, fi-rcie showing of entilleiiient to j udgriieiit as a 

mattcr of law (,\or> C'I)tiitiiissioiirrS qf.S/u/e Ins. F U I ~  v. B q w  Fmnis, Inc., 15 A133d 273, 274, 

792 NYS3d 380 [ I "  Dept 20051; C'onir7iissioner.s of S'liite his. Fiiiidv. C ' o i ~ y  265 AD2d 158, 

158, 696 N.Y.S.2d 129, 130 [ I "  Depl 19991; C'omntissioncr.s qf S / d e  his. F m d  17. Allozi Ilistrihs., 

320 AD2d 2 17, 2 17, 632. NY S2d 5 ,  6 [ I  Dept 19951). 

(iivcii that SII;, as tlic propoiicnt of thc inotioii, madc apritmi f i i i ' i  showing 01. 

en I i t 1 em en t t o sui11 111 aiy .j udg i i i  c 11 t , t he bur dcn sh i f t  s to I 3c fc nd an t to d CIIIO 11 s t ra t e by ad in i s s i ble 

evidencc thc cvistciicc of a factual issue rcquiririg a trial of the action, or to tender an acceptable 

cxcusc for its fnilur-c to do so ( S L Y  V~>r-t~i~jt/c 1'. Kcnid~or/h Trick ( ' I ) , ,  hX NY2d 7 14, 7 17 [ 19861; 

%icckcr.tiicrn, 49 NY2d at 560, 562; Fui-~-es/ 11. .Jrwish G d d  fur  the Blind, 309 A132d 546, 765 

NYS2d 326 [ 1 '' Dept 20031). Here, Deliridant's submissions in opposition to the Iiiotion, which 

primarily challenge SIF's cvidciice and methodology for delermiiiing the premiums, as wcl I as 

calling [or addiIiona1 discovery, are insufficient to raise triable issues of fact. Defendant's 

ali)rcmcntioncd arguniciits in opposition will bc taken in turn. 

'llie best evidence rule requires that when the terms of a writing arc to hc proved, h e  

original document musl be produced unless the proponent can show that is unavailable for 

' It is uncontested that tlic Specimen is n preprinted form that is identical to the Policy and that (he original 
or said policy W B S  sent to the Defendant. 
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reasons other than his own h u h  (,we Schozcr v. Williurn Perm Llfi  I m .  C'o. of New Y w k ,  S4 

NY2d 639, 643, 620 NYS2d 797, 799 [1994]; Barker and Alexander, 5 N.Y.Prac., bividcncc in 

Ncw York State and 1:cderal Courts 8 10: 1 [2006]). 

An important question to be answered when considering whcthcr tlic best evidence rule 

applies is whether the content of the writing sought to be admitted is for its substantivc value 

(Barker and Alexander, 5 N.Y.Prac., Evidence in  New York Statc and Federal Courts $ 10:l 

[2006]). 'I'hus, where h e  mere existence o l a  document is to bo proven, the best evidence ride is 

inapplicable (Il l .;  SCJC crlsw U.S. v. Slikcr, 7.5 1 F.2d 477, 483-84 I ?d Cir. 19841 [holding that oral 

tcstiiiiony ahout an  insurance policy was properly admitted to prove the cxistcncc of insurance, in 

contrast to proving thc tcnns of [lie policy]). 

The issue before the court is neither the Policy issuaiicc iior ils lerms, ;is sucll mattcrs arc 

uncontested; rallier, at issue is the umount allegedly owed by Ikfcndant. 'I'hat said, SIF's fai lure 

to submit tlic origiiial is not fatal to its motion for summary judgment. 

Additionally, several coui-ts liavc not rcquircd the original agreement as part of STF's 

prir?wfA-ie casc ( S L Y  C~[)nzmissionol:s oj',SYcilc Iiis. Fi'ltnd v, All014 Distrihs., 220 AD2d 21 7, 2 17, 

632 NYS2d 5 ,  6 1.1 'I Jkpt  1 995.1 [insurance application, audit worksheets and invoices, slaleiiieiit 

of accounts for balancc due arc sufficient to  niake insurer's primiLfucic case]; birmily C'odiiigs, 

Inc. 1'. hliichigm h/JIi/z'ltd I m .  C ' o . ,  170 A112d 8 16, 81 7, 566 NYS2d 106 [3d Dcpt 19911; Lihcrfy 

Mi'lttucrl lm. Co. v. ThdltJ C:'i)ii.sfr.iiclioii C'o., Inc., 1 16 F.Supp.2~1 495, 499 [S.D.N.Y. 20001). 

Noncthclcss. cvcn i f  it could be said that h e  Policy is iiecessary for SIF to make ayrinin 

Jircie case, cithcr. bccaiisc tlic Policy itself is a necessary document or bccausc its contents arc at 

issue, a long-recognized csccptioii would apply. Secondary evidence of an ~ i i p r o d ~ ~ c e d  original 
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niay hc admitted upon threshold factual findings by thc trial court that the proponent o l  the 

substitute has sufficiently explained tlic uiiavailability of the primary evidence (set‘ Scl.lozci~, 84 

NY2d at 644, 620 NYS2d ut 799). The original is deemed unavailable whcn it is in the 

posscssion of tlic pr’cipoiiciit’s advcrsaiy (Hal-kcl- and Alexander, 5 N .  Y .l’rac., Evidence in New 

York Stale aiid Federal Churls 5 10:8 12006]). In that instancc, “311 the proponent need do is 

notify the adversary of his intention to rcly on tlic cvidcncc” (fd.). Notice can be implied froin 

the pleadings (Zd.; A.F.L. F d c k ,  ,S,P.A. v. L A .  Km-uy C . h ,  722 F.Supp. 12 [SDNY 19891; see 

cr f so  ‘Ihe Advisory Coininittee’s Note to Federal Kulc I 004[31). 

All competcnl secondary evidence is admissible provided that its admission does not 

offciid any exclusionary rulc (.I.CC ,I;’c./tozet”, 84 NY2d at 645, 620 NYS2d at 800). ‘I’hc burdcn is 

011 tlic proponent 01‘tlic secondary cvidciicc to cstablish, to the court‘s satisl:iction, that it is 

i.cliable and I-ellects tlic conleiits of tlic original (Id.). 

As to thc t‘iwt of tlic two-prong test cstablished by Sc.lrozci., SIF has me1 its b~u-dcii i n  that 

it suff-iciciilly explained that the Policy is unavailablc, hccausc it was sent to Ilefendanl upon 

issuance. With regard to the second prong, SIF has established by affidavit that the Specimen is 

a standard preprinted fc)rin that rellects the conleiits of tlic Policy word-for-word. Further, SIF 

submitted as cxhibits a copy of tlic Specimen and a copy of thc cndorsements in its possession. 

Furthermore, Defendant has acknowledged the existence of the Policy and has not dciiicd any of 

its tcrnis cithcr i n  its papers or by introduction of tlic original as an cxhibit. 

DeI‘endant’s reliauce 011 I’onimi,s,sioiiL’I’.s of’thc ,r;lulu lm. Ftmd v. Elins K~rs.sus, ( 5  M i x  3d 

1Ol2[Al,  798 NYS2d 708; 2004 WI, 2532296, * l  [ N Y  Civil Ct 20041) f‘or the proposition that 

SIF’s Iriilure to provide thc actual policy is I’atal is misplaced. 

8 

[* 9 ]



In h‘r-r.ssm, SIT: sought to recover $2,958.21 in unpaid premiums due pursuant to a 

worker’s compensation insirrarice contract. When SIF moved h r  summary judgment in its 

breach of contract claim, i t  relied on the “collection niaiiagcr’s nicre recitation of the [insurance 

contract’s] docuiiicnt’s terms.” ‘l’hc court concluded that without the document itself, the 

collection imiiager’s statements “is rank hearsay, is contrary to the best evidence rule, and 

relegates SIF to its account stated claim” (Id. at * I ) .  

I lowcver, here SIF’s motion does not rest solely upon a statement of its undcrwritcr, but 

upon the Spcciriicn and the ~oid isp~ted  terms therein. 

With iegard to Del‘tndant’s claimed need for further discovery the court finds 

r)dendant’s argunicnt lacking. I’ursuant to C:PI,II $ 32 IZ[fl ,  if “fiicts essenM to justify 

opposition may exist hut cannot thcn he stated, the court may deny thc niotion or may order a 

continuance to permit affidavits to he obtained or disclosurc to bc had” (CT’LR 5 3212[1]; sct‘ 

Ziickcrtiiuti 1 1  (‘i/.j) of NLW York, 40 NY2d 557, 427 NYS2d 595). “It is axiomatic that ;i 

summary judgment motion is propcrly dciiicd as prcmaturc whcn the rionnioving party has riot 

bccn given rcasoiiable time and opportunity to conduct disclosure rclativc to pertinent evidence 

that is mithin h e  exclusive knowledge of the movant” (Mclichccrhiu 1’. Palmcri, 23 A133d 894, 

895, 803 NYS2d 8 13, 8 14 [3d Depl 20051; scc GPOVPS v. LiriziI’s E i d  IIozr,sing I’o , Iiic., X O  

NY2d 978, [ 19921 [summary judgment motion is properly denied as premature where nonniovant 

asserts in its affidavits that it iiccds iiiorc discovery tinic to dcposc witnesses and discovery 

timetables set forth in prd imiiiaiy coiifcrciicc ordcr liavc not yct cxpired]; S‘clmcic/or 1’ I 7 

Jlcrtfcry P/iri*c Noi-lh ./ls,\ociirlcs II, 289 AD2d 164, 735 NYS2d 509 11  ‘I‘ Ikp t  Z O O I ] ) .  

Cunversely, where the nomioving party has had ample opporturiity to conduct relevant 
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discovery it should not be allowed to claim that I’acts cannot be stated due to its own voluntary 

inactjoii (see C’oriiniis.rioncr.s of’,S/alc IIW. F U I I ~  v. Country Cmtin(q C‘orp., 265 AD2d 158, 696 

NYS2d 1 2 q  130 [ 1 ’I Dept 19991 [defendants’ w e d  for disclosure of assumptions and 

methodulogies supporting the flind’s cvidcncc did riot prcclude jLldgment given defkndants’ 

prolonged inactivily prior to plaintill-s motion]; 6R Carniondy- Wait 2d $ 39:79 [2006] 

[“Summary judgmcnt ... may riot be dcfcatcd on tlic ground that more discovery is nccdcd, wlicru 

the side advancing such an argument has failcd to asccrtain tlic facts due to i t s  own inaction”]). 

Nor i s  SI1:’s motion for suiiiiiiary judgiiient preiiiature due to lack o r  discovery. I k t ,  

Del‘mdanl has hi led to avai I itself of two Icngthy time intcrvals during which discovcry could 

have been conducted (we A 4 L > u f l I  11. Mishrick, 68 NY2d 992, 994, S10 N.Y.S.2d 560, 561 I19861 

[“Summary judgnient may not bc defeated on thc ground that iiioi-c discovcry is nccdcd, whcrc, 

;is here, h e  side advancing such an argumcnt has failcd to asccrtain tlic facts due to its own 

inac~ioii.”]; Gicwino v. Mohmlk C:’on[ui~icw Co., lnc., 59 NYZd 753, 754, 463 NYS2d 433, 434 

11 9831 [“Tnasniuch as plaintiff had deposed oiie of defendant’s offkers and in the 17 months 

available had riot indicated a desire for iurther disclosure, h a t  he now asserts that he had not 

completed discovcry docs riot interdict the grant of summary judgment”]; Rodrigzrcz 1’. 14/4-  

1422 llgden A\YHZ{C Rccrlfy C’olp., 304 AD2d 400, 401, 758 NYS2d 43, 44 [ l ”  Dept 20031 

[Landlord’s hilurt: to seek discovery during the eight years that the action had been pending 

provided no basis to forestall suniriiary judgment. 1; Notiond Uniorz 1;ir.c 1y1.1.. I,’(). Ofl’l’irtshttrgh, 

Pcr. 11. A 4 ~ ~ 1 7 < q i ,  3 14 AD2d 469, 470, 625 NYS2d 535, 536 11’‘ Dcpt 1995J [Defendant’s clainicd 

ncccl for fLirther disclosure was not a reason 10 Ibresiall summaIy judgment where she failed lo 

lake advanlage ol‘ the oppoi-tunity to conduct an examination before trial despite plainriff‘s 
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availabili ty.1). Sccond, Deferidant’s argunient that it recently changed counsel does not excuse 

the fact that no action was taken during the nearly two years and three month period between Mr. 

Modi’s deposition and SII:’s original motion for. su~ii~iiary~judgriicnt (.rec Ingdshc v. I’hiaqo 

117s. C‘o., 287 AD3d 939, 940, 731 NYS2d 782, 784 [3d Dept 20011 [suiiiiiiaryjud_9nicnt is not 

premature whcrc the iioiiriioving party has offered no excuse for its hilure to conduct discovery 

during the appropriate timc pcrjod]; In I Y  t!!,stcitc of IJk fr id i ,  27 1 AD2d 894, 89.5, 706 NYS2d 

763, 764-6.5 [3d Dept 20001). 

As to t h u  first of Ikfcndant’s afiirinative deknses, DeIendant, i n  responsc to SIF’s prin.tu 

fLiL*ic showing, has failed to coiiie forward with evidence suflicienl lo raise a triable issue as to 

wlictlier it had satisfied its obligation to pay the subject prcmiunis (we I ‘onznzi,ssionel:\.Jl-~s oJS’/dc 

Iris Fiiizdv LIiPicfl-o, 289 AD2d 46, 734 NYS2d 432 11” Dcpt 20011, citing I’omnii.r.sioncl.s of 

,S’/u/[J IIIS Finid 17. AIloii Dislrihs., 220 AD2d 2 17, 632 N Y  S2d 5 [ 1 ” Dcpt 1 9951). Ikfendant has 

not produced any cvidence of payiiiciit by iiieaiis of canccllcd checks, payment records, or any 

otlier form (set' I I l i i r i i d i , q I i l s  Mmi!f&/uriiig, Inc. 17. Nw-Riry Pt-odircts, Incorporutd, 124 AD2d 

644,644, SO7 NYS2d 899,900 [2d Depl 19861). 

Del‘endant’s second and third ailirmative dei‘enses of improper classification o f  

employees and indcpcndcnt contractors arc also insufficient to deleat summary judgment. 

Defendant docs not deny that it owes SI F money. Furtherniorc, “[tlhe question L)I improper 

classification of payroll is not oiic which tlic court niay coiisidcr collaterally, by way oPdefknse 

or otherwise, in a11 action by an insurance carrier lo recover workmen’s conipcnsation insurance 

premiums” (Coninii.rsioncr.v of Stcite I I ~ X  FiAd v. A~l~~sccdi-Kohki C‘o., 208 Misc 3 1 6, 320, 145 

NYS2d 374, 378 INY Sup Clt 19551, ujil 1 AI12d 945, 15 I NYS2d 608 [ 1’‘ Dept 19561; J’CC idso 

1 1  
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C'i)nimi.s.sioiici..s i?f.Stntc? ltw. Fund v. k'ciziieth Ycsmozrnl R- AssociatEs, lnc. , 226 AD2d 147, 640 

NYS2d 86 [ 1 '' Ikp t  19961 [stating that qucstions of'classifications rcquire adrninistralive 

review] ) . 

' I I K  defense raised by Lkfcndmt relates solcly to the classifkation and is not akin to the 

question of covcrage, which may be proper1 y determined by a court (SLJLJ C.~'oniniission~.i--s qf SYdtJ 

111s. Fiiiili. ti. l.bx R i m  Fwiiis, l i?c., 105 AD2d 372, 374, 600 NYS2d 239, 241 [ l"  Dept 19931). 

Tlie court in this proceeding lacks jurisdiction to hear the mcrits of whcther c1assiGc.- 'i 1' ions are 

proper.. Such administrative revicw shall be done bcforc the Compensation Insurance Rating 

Board (sec ~.'aninii,rsioiicr:s ofLYtute Ins. I ~ i r t i d  v. Musrali-Rohki, 208 Misc 3 16, 145 NYS2d 374 

[NY Sup C't 19551, @/ 1 A132d 945, 15 1 NYS2d 608 [ l s t  Dcpt 1C1561). Furthennore, recovery in 

an action by SIF for prcmiums need not await a deterniinalion by the Compcnsation Insuraricc 

Rating Board of an ohjeclion by the "insured thal classifications in which its criiployees were 

placcd were improper" (Il,niniissioiicra i?f',Sttnte Ins. bimd 11. Scalcrnd Mwiiiu & Mrriiitmuiiw 

Coip., 13 Misc 2d 745, 178 NYS2d 257 Ir\rY Sup Ct 19.581; SCJL' also Lihcivy Mitt. his. C-'o. i ~ ,  

,Job Cilrilcr, Iric., 1907 W1, 338074, '2 [SDNY 1997 I [summary judgment granted in Livor of 

inswance company sccking collection of' outstandi iig insurance premiums for workinam' 

compcnsation policies, despite a possibility of incorrect classifications]; Medical Mdpcrcticc 

Ins. Ass '17 17. N~~zuii~ii i ,  64 AD2d 559, 560, 406 NYS2d 832, 833 11 '' Dcpt 19781 [suit where 

medical nialpractice irisurcr was cntitled to premiums calculatcd according to rates established by 

the supcr-intendent o f  insurance, dcspite a possibility that ratcs riiay bc reduced in the l'uture as a 

result of admiiiistmtive proceedings by supcrintendent or  insurance]). 

I .nstly, Dei'endant contcnds that the invoices are difficult to dcciplicr- arid that Mr. Modi's 
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deposition supports this conclusion. The court disagrees. AlIlio~tgh some of the invoiccs may 

appear diftlcult to decipher, a careful rcading leads to llie conclusion that STF is scckiiig tlic 

correct amount. T n  any event, Defendant hiled to dcnionstrate that the alleged amount due is 

incorrect. As to the allegation regarding Mr. Modi’s deposition, D e h d a n t  has provided the 

court with several hgmcntcd  selcctions from the transcript, which even whcn taken out of 

context cannot bc said to support its contentions. 

C ONC L U S IC) N 

Ikfendant, in responsc to SIP’spririzujkie showing, has failed to conic forward with 

cvidciice sullicienl to raisc a triable issue o f h c t .  For the foregoing rcasotis SIF’s iiiotioii for 

suiiinlary judgmunt is grantcd in its entirety. 

Bascd 011 tlic above, i t  is hereby 

Ol<l)l<Kl~D that the motion by SfF for sLii7iii~aryjudgment against Defendant for the SLIM 

of $408,SS9.97 rcprcscnting the balance due for thc workers’ coiiipensation insurance coveragc 

SI F provided to I)cfcndaiit, interest f?om .lanuary 14, 1999, and costs and disbursements of this 

action, is grantcd, and it is fiirthcr 

OKDEREI) lhat the Clerk sliall ciitcr judgment in the sum of $408,859.97 plus interest 

fi-on1 January 14, 1999, and costs and disbursements of‘this action upon a submission of the 

appropriate bill of‘costs, to be calculatcd by the Clerk; and it is fut-t1icr 
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ORDERED that STF scrvc a copy of this order with notice of entry upon all parties within 

20 days of entry. 

This constitutes thc dccision and ordcr of the court. 
/-, 

Dated: March 23, 2007 
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