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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: 
Justice 

0 c / 
MOTION SEQ. NO. 

- v -  

MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion tolfor 

PAPERS NUMBERED 

Notice of  Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

- - -,-. 

” ~ - - - - - - -  

Cross-Motion: 17 Yes r,! No F I L E D  
Upon the foregoing papers, it is ordered that this motion 

!4‘ T ?, 5 2007 
, .  . .  

Tt is hereby 

ORDERED that thc motion by Petitioner for an order, pursuant to CPLR Articlc 78, (1) 
:versing thc detennination of Respondents and (2) directing thal llespoiideiits producc the 
ivestigatory File to I’etitioner, or in the alternative to the court fbr an in CurnPrn review, is 
enicd. 11 is iiirthcr 

ORDERED that the cross-motion of Respondciits for an order, piirsunnt to CPLR $6 
804(f), 321 1 (a)(5), and 217(1), directing the Clerk to enter a judgment denying the petition and 
ismissing the procecding is granted on the ground that thc matter is lime-barred pursuant to 
:PLR217(1). 

This constitutes thc decision and order of the court. 
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Petitioner, Sequence 00 1 
DEC I S 1 O N  /O K I) I-i K 

For a .Iudgnicnt under Article 78 
o l  the Civil Practice I .aw and Ihles, 

-against - 

JONATHAN DAVII), KKCORDS ACCESS 
APPEAI,S Ob‘FIC‘ER, NEW Y0K.K C‘I’T’Y PO1,TCE 
DEPARTMENT. 

Respondents. 
X ................................................................... 

HON. CAROL RODINSON I~DMEAD. J.S.C. 

MEMORANDUM DECISION 

In this CI’LIC Article 78 procccding, Pctitioner Stanislaus Scaiitlebiiry (“Petitioner”) 

moves lor an order i.cvcrsiiig the determination or Joiiatliari David, Records Access Appeals 

Officcr for the Ncw York City Police Dcpartmcnt, denying access to certain documents and 

records d a t i n g  to Petitioner’s ams t  (thc “Arrcst”) 011 May 4, 1989 (hereinafter the 

“lnvestigalory File”) on the grouiicl that the Iiivesligatory File is exempt from disclosure under 

the Freudom of‘ Tnibrmation Law (Public Officers L:iw S; 84 el sry.) (hcrcinaftcr ‘ b F O l ~ , ” ) ,  and 

directing that Respoiidcnts produce the Investigatory Filc to Pctitioncr. Alternatively, Petilioner 

requests that the court ordcr Respondents to suhiiiit tlic Investigatory File lo the court lor an it7 

C L I I ~ L ‘ I ‘ L I  rcvicw, so that the court can dctcriiiiiic if the Investigatory File is exempt from 

di sclosurc. 

Respondents cross-move for an order pirrsiiarit to C’PI,R $ 5  7X04(f), 321 l(a)(5), a i d  
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21 7( l),  directing the Clcrk to enter a~ judg i~ i~ i i t  denying the petition and dismissing the 

proceeding on the grounds that ( I )  the matter is timc-barrcd pirrsuaiit to C‘I’LII 217(1); (2) relief 

is barred hy the doclrine ol‘rcs jmdicula; (3) Petitioner failed to h e l y  exhaust his adniinistrativc 

remedies; and/or (4) I’ctitioricr’s request interferes with an ongoing judicial procccding and is, 

thereforc, cxcinpt from disclosure pursuant to Public O f k e r s  Law 5 87(2)(c)(I). 

For thc reasons sel forth below, I’etitioncr’s motion is denied aiid Respondents’ cross- 

motion is granted on the ground that the matter is lime-barrcd. 

FACTIJAT, RACKGROUND 

Pursuant to FOlT,, Petitioner sought records Irom [he Ncw York City Policc Department 

( h e  “NYI-’II”) related to tlic Arrest on thrcc occasions, the lust request made on .laiiuary 3 1, 2006 

( h e  “2006 Request”). The 2006 Request sought “all arrest and identilication materials” 

including: (1) P1324.1-15 I 1 -Arrest Information Report; (2) All UF-61 Reports; (3) All 1JF-250 

lieports; (4) PD377-08 1 Case Invesligalion Reports; ( 5 )  l’L)306-101 13ctective Case Log; (6) 

T’D37X-151 liitclligcnce Reports; (7) PD 313-153 Investigating Officcr Kcports; (8) PD373-142 

Physical Description Sheet; (9) PI3439-15 Investigator’s Daily Activity Reports. Pctitioricr 

statcd that he was “yet on the final slages of my appeals aiid alii in dire need olarrest 

informations [sic] lo present to [lie District Courl.” The requcst was denied on February 27, 2006 

“on the basis of Puhlic Ofticers 1,nw 8 87(2)(e)(i) as such records/inforni3tiOn, if disclosed would 

interfere w i h  law edbrcenient investigations or judicial proceedings.” 

On March 6, 2006, Petitioner appcalcd to thc NYPD’s Records Access Appeals Officer, 

Jonathan David. Mr. David denied I’elitioncr’s appcal, stating that h e  records requested wcrc 

“excimpt fi-0111 disclosure on the basis of Public OIlicers Law 5 87(2)(c)(T), in that s~ich records, i l  

disclosed, would interfere with judicial procccdings, including liligation, such as a criminal trial 
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or appeal.” Such determination flirthcr statcd that “rccords which are unavailable under F01 I I arc 

no1 necessurily rendered completely unavailable to you,” referring lo Petitioner. 

Petitioner thereafter commenced this CP1,R Article 78 pl-occcding. 

l’c t it ioncr ‘s ~ ‘ n n f r i z l  ions 

111 tlic inl;tnnt application, Petitioner coiitciids that lie has “a righl to review any and all 

matcrials descrilicd in each of his FOIL requests.. ,,” f1c furtlicr contends that Respondents’ 

failul-c to provide said records deprives Iii i i i  of cvidcncc necessary to  eL1ectiiate a full and fair 

review of his conviction. Pelilioner also contends that seclion 87(2)(e)(i), as rclicd upon by 

Respondcnts, is inapplicable because the rcqucstcd documents do not fi111 within tlic cxcniption 

Hesponih~nts ‘ Conlentions 

Respondcnts cross-move to dismiss the pctition pursuant to CPLR $5 321 l(a)(S) and 

7804(f), arguing that the petition is tiine-barred pursuant lo CPLR tj 217(1). Rcspondciits argue 

that the petition constitutes a belated atleiiipt to cliallciigc the disposition ol‘ Petitioner’s 1992 

FOTT, rcqucst (the “1 992 Request”); in sum, Respondents allege that the 2006 Request is 

duplicative 01‘ lhe 1992 Request. ‘1’0 establish the duplicity of Petitioner’s 2006 Request, 

Respoiidents submit NYT’D records kept in tlic regular course of business regarding the 1992 

Request (the “NYP13 IXccords”). According to Respondents, the NYPD Records indicate that 

Petitioner made a r-cqucst pursuant to FOIL for, infer d i u ,  documents held by the NYPD d a t i n g  

to the Ai-rcst. ‘I’hc NYPD Records iiidicatc that Petitioner requested docuinents containing arresl 

details, ar~est  reports, a I.JFhl, the crime scene unit rcliort and photos, and the detcctivc [sic] 

hoiiiicidc folder. licspondents furlher contend that the NYPD Records iiidicatc that documents 

were produced in response lo the 1992 Kcqucst arid that Petitioner never administratively 
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appealcd this dccision.’ Respondents arguc that the inwe detailed 2006 I<cquest is duplicative 

and canriot be uscd lo extciid or toll the statute or  limitations. 

Respondents also arguc that judicial review is riot possiblc where the second request, i.c., 

the 2006 Request, is a L‘iiiore detailed” request for a subset ofthe subject matter o l a  prior FOIL 

request. In support, Respondents provide a copy of Petitioncr’s 2004 FOIL request (thc “2004 

I<cquest”) seeking “all records pertaining to  3 119891 lineup” that he participatcd in ut h c  67“’ 

Precinct. Petitioner spcciillcally rcquested rcporls niadc by “Detectivc Silver.” This request was 

denied on December 2 I ,  2004 on thc busis that the same records had previously been rcqucsted 

and provided in connection with the 1992 Rcquest. At the sanic time, lktitiorier was also 

informed of both tlic proper process for filing a n  administrative appcal and that he had 30 days to 

do so. According to Respondents, Petitioner did not adniinislratively appcal the dccision. 

Rather, Petitioner responded to the denial riolilicatioii by letter on Ilccembcr 29,2004 and sought 

“rec~IisiclcT;l(ioii” of the dcnial. ln his letter he acknowledged rcceiving a set of documents in  

response to the 1992 Request, bu t  conteiided that the documents requested in the 2004 Request 

were not the same as  those rcquested in 1992. Rcspondents argue that it is the Gnal dciiial of the 

t?rst requcst that d e h e s  the riionierit o l  accrual of tlic statute of limitations. In the instant matter, 

the denial ofthe 2004 Request allowcd for appcal within 30 days; even if Petitioner had brought 

an appeal within tlic specilicd window, the lbur nzonth statute of I imitations on bringing a11 

Article 78 proceeding lias expired. 

Respondents also cross-niove to disiniss tlic petition 011 [he ground that re l id  is b a l d  by 

the principles of rcsjiidiL-du. licspondenk coiilerid that lhe 2006 Request sought the sanic 

’ According to thc NYPD, Petitioner was providcd with copics n f f h o  (5) pages ofrecords rospotisive to his 
rccluest on I*.ebruary 25,  1993. 
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docuiiiciits as the I992 Request. Since there was a prior administrative determination of the 

I992 Request, Ihe 2006 Kcqucst is baiTecl by thc principles ol‘res jzidicntu. 

In its third argumcnt for dismissal, Respondents contend that Petitioner failed to exhaust 

his administrative rcincclics. Since Pctitioncr admitted to receiving docuiiicnts pursuant to tllc 

1992 Request, hc cannot now appcal the denial ol‘a subscquciit request fbr the saiiic docunienls 

because his time to appeal the disposition of the 1992 Request has passed. 

Lastly, Rcspoiiderits seek dismissal on the ground that scction 87(2)(e)(I) “exciiipts from 

disclosure docuiiicnts compiled for law enlior-cement purposes which, if discloscd, would 

intcrfcrc with a judicial procccding” and that tlic term ‘2 udicial procccding” has been recognizcd 

to include an appeal from a criminal coiwictioii. Ikspondents argiic that, pursuant to Petitioncr’s 

2006 Request, Petitioncr is seelcirig tlic rcqucsted documents in order to effectuate a11 appcal of 

his criminal conviction, but that tlic proper way [or Petitioner to obtain this inlorimtion is 

Petitioner ’s Opposilion 

In opposition to Respondents’ cross motion, Pctitiorier contends that Respondents’ 

reliance on the 2004 liequest in order to prove its case for dismissal is inappropriatc since the 

2004 IIcquest and Lhe 2006 Rcquesl sought completely dill’ereiit itenis. 

Additionally, Petitioiicr contends that tbc coud carmot detemiinc whether the 2006 

Kcqucst is duplicative of tlic 1992 Request hccausc Ikspondents have not included the 1992 

liequest as a part of its cross-riiotion. Petitioner lurther contends that liespondents’ rcliance on 

hh~/t‘; v Ncw 1’or.k C ‘i/y Police / k p / .  , 260 AD2d 262 ( I Dept 1999), is iiiisplaccd since lhe 

court was able to compare tlic original request and the alleged duplicative rcquest. Petitioner 

also conlends that Rcspondents’ reliance 011 h’c~lly v N u v  York C’ity / ’ ~ I I c L ‘  L l r p l . ,  286 AD2d 58 
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( 1  Depl 2001) is misplaced h r  the same reason. Petitioner argucs that because Rcspondents are 

unable to produce the 1992 Kcquest, the court cannot determine whether the 2006 Request is 

duplicative 01‘ the 1 992 Request. Petitioner further contends that a comparison ol’thc NYPD 

Records and the 2006 Request would reveal that the 1992 Request and lhc 2006 Request are 

substantially d i l l ren t ,  with the cxception of tlic first two items of thc 2006 Rcquest, which were 

also requested in llic I992 Request. 

Petilioiicr also argucs that the relief hc seeks i s  1101 barred by the principles of rcsjiiclicutu 

since, as Petitioner alleges, a “prior admiiiistralivc determination” is not within the delinition 01 

Pelitioncr also allcgcs that he has 110 reason to cxhaust his adiniiiistralivc remedies with 

regard to thc 1992 Request because tlic i terns that he received pirrsuaril lo tlic 1992 Request wcre 

eithcr to his satisfaction or iio longer needed for review. Additionally, the 2006 Kequest sceks 

completely dilfercnt iteins than thc 1992 Rcquest, with the exccption of the h s t  two items, as 

previously noted. 

Lastly, Petitioner submits to thc court lhat in making the 2006 Ikqcrcst, he utilized a prc- 

printed foriii coiitaining boilerplate language that indicated that lie needed the inlormation in 

order to present it to [he District Court. Petitioner asserts that hc has not been involved in any 

litigation relating to his criminal case siiicc 1993, that lie docs not have any action pending in the 

District Court, and that piirsuaiit to thc Prisoner I .itisation IkIonii Act he cannot now furlher 

challciigc his conviction. Accordingly, Petitioner allegcs that Rcspondents’ .justilication lor 

denying f’etitioncr’s 2006 Request is without merit. 

Petitioncr cites Hlack’s Law Dictionary ( S I h  Edition) as defining rcs~jzidicotu as ’‘[alii issue that has been 
definitivcly scttled by judicial decision.” I’ctitioner also states thut the term “.judicial” is dclined as “[olr, relating 10, 
01- by the co~iit 01- ii judge; In court.” 
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DISC IJ SS 1 ON 

IJnder FOIL, government agciicics have a broad duty of clisclosure (,wc Mutccr of H m i g  v 

Sfutc q f ' N w  York Depl. of Motor Vehicles, 79 NY2d 106, 109, 580 NYS2d 715, 71 7 [ I  9921; 

M L I ~ ~ L ' I '  (?!'blink v Li<fkowifz, 47 NY2d 567, 571, 4 I9 NYS2d 467, 470 [ 19791; Public Officcrs 

I ,aw 8 84 ct , s i y . ) ,  Agciicy rccords arc prcsuiiiplively available to the public, unless they Pill 

within ont: of-tlie categories of' statutory exemption, which permit agencies to wilhhold certain 

rccords (AWJ Mlrllcr- o f H m i g ,  79 NY2d at 109, 580 NYS2d at 717; Public Officcrs Law $ 87121). 

Since the issues raised by a FOIL requcst are not witliiii the particular and spccialized expertise 

of an administrative agency, courts make their own dctcrminatioiis with rcspecl to issues of FOI I ,  

coverage m d  csclusion. Th~is,  tlic usual "standard of review in Article 78 proceedings, i. e., thal 

the sgency's determination will not he set aside unless arbitrary or capricious or wiihoul rational 

basis, is not applicable. Kather, the person resisting disclosure must prove entitlement to one of 

the exceptions" (Lmrcnno Grimcs, 179 AD3d 602, 603-04 [ I  st Dept 19921). 

However, pursuant to CPJ,R 5 217, a11 Article 78 proceeding must be commenced within 

four months alter the administrative dctcrminalion to bc reviewed beconics t?iial and binding 

upon the petitioner, uiilcss a shorter tiriic is provided in tlic law authorizing the proceeding (SLY 

Ym%outq/~ v Fi-mco, 95 N Y2d 342, 7 1 7 NYS2d 79 [2000]; CPLR $ 2 1 711 1; N w  I'ork Slute 

AS,SII. c ! f ~ C ' o r w ~ / i c s -  I) A.wlrod, 78 NY2d 158, 165, 573 NYS2d 25). Thc statute of'limitations does 

not toll or extend when a subscquent FO1 I., rcquesl is duplicative of a prior request (sce Kellcy 17 

New York Ci[v /'olic*e Lkpi.,  286 AD2d 581, 581, 730 NYS2d 84, 8 5  [ l "  Dept X O I ] ) .  A 

subsequent FOIL rqiicst  that is more spccific than B prior requesl is coiisidcred duplicativc (.see 

Gwuirr 11 DiiT. oj'Staic Polir:e, 302 AD2d 755, 756, 754 NYS2d 91 3, 913 [3d ncpt 20031). Thus, 

i l  two POI I ,  rcquesls are duplicative, the court may disiiiiss tlic proceeding clial Icnging ;1 
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dctcrininatioii of thc latter request as a belated attcnipt to scck judicial rcview of the denial ol‘the 

first request ( . S U E  Kellcy 17 N w  York City /’ofkc Dcpt., 286 AD2d 581, 5 8  1 ,  730 NYS2d 84, 85 

[ l ”  Dept 20011). 

111 the instant case, even assuming that thc statcd exemption relied upon by Respondents 

to deny the 2006 Request is inapplicable, the Court finds that the 2006 Request is duplicative of 

1992 Request. The 2006 Request is more specific than the 1992 Request, in that the 2006 

Request specilically seeks nine (9) documents, sonie of which were sought in the 1992 Request 

and may Iiave already bccii provided. The final administrative deterniination of tlic I 992 

Request was rendercd on Februaiy 25, 1993; Petitioner’s 30-day window to cffcctuatc an 

administrative appeal expired on March 26, 1993. Therefore, Petitioner lost his right to scck 

judicial review of the deterniination rclated to his 1992 Request, regardless of whcthcr lie was 

satisfied wilh the clocuments he reccivcd. By seeking review of a later, duplicative request, 

Pelitioner is rnaking a belated attempt for rcvicw of the disposition ofthe earlier, 1992 request. 

Accordingly, the Court cannot grant thc relief rcqucstcd by Petitioner. 

I’eliliorier’s argument that the C:ourt cannot decide this nialter willioiit his original 1 992 

Request is without mcrit. Case law cited by Petitioner docs not support his position as those 

casts addrcss issues of whether a criminal defendant was prcjudiccd by the discarding o r  Roswio 

material (,SLY I’c~oplu v CVctllacc:, 76 NY2d 953, 563 NYS2d 722 [ 19901 and People v .Joscpl.~, 86 

NY2d 565,  635 NYS2d I23 [ 19951). ‘I’hc instant case is not a criminal matter and there is no 

evidcncc that the 1992 Request was dcstroycd. Moreover, Petitioner does not dispute the 

information contained in the NYPL) Records. Therefore, Respondents’ submission of records 

kept in the regular coursc of business regarding the 1992 Request arc sufficient establish the 

duplicity of the 2006 Requesl. 
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‘I’lic C h r t  also finds that the 2006 Request is nothing more than a detailed request for a 

subset o l  [lie subject inalter of. the 2004 Request. Both requests sought records that wcrc 

generated as part of the same event. The 2006 Request merely sought a diffcrcnt subset of thc 

same records, /u  wi/: a list of itenis relating to the Arrcst as cornpared to all records pertaining to 

thc lineup. Pctitioncr’s argument h a t  lhe 2004 Request m d  the 2006 Request arc diffcrciit is 

equally without iiierit because thc latter request is clearly a request lor a subset of the same 

records as the I‘ormer request. 

Petitioner is bourid by CPLII 5 21 7[ I ]  and carmot rely cin siibsequent requests that arc 

ncar-ly idciitical in order to skirt [his statute. Otherwise, thcsc rcqucsts would go 011 rxd infinilum 

and “make an absurdity of the statute” (Mullon v Morton, 199 Misc 805, 8 1 1 [Sup Ct, NY 

County 1 950 I ) .  llridcr tlic circuiiistances herein, it is the iinal determination of Petitioner’s first 

rcqucst that triggers the accrual o l  the statute of limitations. 

The C c ~ i r i  linds that the statutc of liinitntions expired as to Petitioner’s 1992 Request, and 

the subsequent duplicative rcqucsls made by Petitioner do not serve to toll tllc statute of 

limitations. 

In light of the statute of limitations bar to this procccding, the Court does iiot reach the 

merits of Kcsponderits’ remaining arguments. 

CONCI,IJSION 

Hascd on the above, i t  is hereby 

OKDERED that the motion by I’etitioner fbr an ordcr, pursuant to C:PI,II Article 78, (1) 

reversing the dctcrniination of Itespondciits and (2) directing that Respondents produce the 

Invcstigatory File to I’etilioner, or i n  the alternative lo tlie court for a11 in wmerii review, is 
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denied. It is furthcr 

ORDERED that thc cross-motion of Respundents lor an order, pursuant to CPLR $ 5  

7804(1), 321 l(a)(5), aiid 21 7( 1 ), directing the Clerk lo enter a judgmcnt dcnying lhe petilioll and 

dismissing the proceeding is granted 011 the giu~ind that the niattcr is time-barred piirsuallt to 

CPLR 217(1) 

l'his constitutcs thc dccision and order of the court. 

Dated: March 20, 2007 _ _ _  
, 1 lon. Carol Robillson Edmcad, J.S.C. 
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