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P 1 ai 11 ti 1‘E 

-against- Index No. 60208 1 l06 

IWWERJAM, T,I,C‘ and JOI IN STEIN, 

Motion by the plaintiff lor summary judgment in lieu of complaint, C‘PLK 3213. 

In coniiectioii with Ihc purchase by the dclkndaiit Powerjarn, LLC 01‘ thc interests d thc 

plaintill‘ i n  defendant I’owerjaiii, LLC’, the parlics entered into an Agreement (denominated a 

“Settlenicnt Agreerimit”) on Jlecembcr 23, 2004. ‘lhe Scttlemcnl Agrcerncnt was ainendcd by lctter 

dated February 2, 2005 and furlhcr amended in writing on March 6, 2006. 

The Scttlcmcnt Agreement and Ihe aiuendatory lctlers are complicatcd, but arc basically 

Agreements to scll and buy, and to pay lor that which was sold. I-’urbuant to the Agrccment, 

I’owerjam was required to make periodic payments to plaintifl: which ohligations wcrc giiarnnleed by 

the individual del‘endan t .  

Plaintiffallcges that there was a default in the periodic paynicnts required to be paid iindcr thc 

hgrcemcnts and that thc f ~ l l  balancc is now due. 

llclkndants arguc that the motion should iiut bc grantcd 1i)r n iiiiniber o f  rciisons. However, 

thcy basically do ti01 cicny that thc Settlcinent Agrement and amendatory letters were executed by 

tliem arid arc in full Torce atid effect. 1 hey point out that only a conformed copy of the Scttlenicnl 
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Agreement was submitted to tlic court, and argue that therefore insuflicient docuiiicnts have been 

submitled to war~aiit granting the motion. lntcrcstingly enough, they do imt dcny tlic cxccution ofthe 

Agreemen1 iiur do they deny that the conformed copy 01‘ the Agreemciit submitted is a true copy. 

Thcy fiirllier argue h i 1  the coiiiplcx iiaturc of the Settlement hgreeiiiciit and thc f x l  that 

IJ(’(’-l was tllcd should somchow deprive plaintiff of tlic opportunity o l  receiving CP1.K 321 3 

trcatinciit. I lowcvcr, C’PI .I< 32 I3 is not limited to simple Agrccmcnts only; the Agreement hcrcin 

contains an imconditional promise to pay, which can basically bc proven withoul resort to other 

clocu1nenls. 

Deleiidants argue that they arc riot sure ofthc exact amoiinl olmoncy that they owe. However, 

they do riot  specilically deny lhat the aiiiouiit claiincd by plaintiK, $178.98 1.15, plus iiitcrcsl is lhe 

currecl amount. A statement tlial ;i clefkndant i s  iiol sure if plaintiffs calculations are coi-rcct, and/or 

i t  conclusory slatenient that i t  is, or niiist be, incorrect, i s  also not sufficient to raise an issue warranting 

dcnial o l  [lie motion. 

The court also notes that in the Scttlcmcnt Agrccmcnt itscli; the parties havc spccit?cally agreed 

that lor the purposes oi‘ this action, the Settlement Agrecmcnt is an instrument lor the payment of 

money only, and havc agrccd that on this motion, they will not “assert o r  contend lhal h i s  Agreemcnt 

iiiils to coiistitutc 311 insti*uiiieiit for tlic payment of money only.” tj 3.8 ofthc Scttlcmcnt Agreemenl. 

No valid rcasc111 113s bccn set i i d i  why defendants should no1 be held lo their Agrcciiicnt. 

In view of‘all 01‘ h c  above, it is clear that the motion should bc granted. PliiiiilifT is entitled 

to judgement against the dcfcndants in the amount ol‘$ 178,98 1.15 plus interest thcrcon at the rate ul 

10 percent per annum from .lune 5 ,  2006. Plairilifl‘is also entitled to be reimburscd for its atlorriey’s 
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fccs, 

The issuc of the amount of plaintiffs rcasonable attorney's k s ,  for which he shall be 

rciiiihursed, is respcctfully relerrcd to a Special Refercc to hcar and rcport. Pending receipt of the 

report ~jl'tlic Spccinl Kcferee together with a nzolion to confirm or vacate the same, the within mulion 

is licld in abeyance. 

The 1i)regoiiig constitutes thc decision and order of thc court. 

Dated: March 23, 2007 I'N'lER: 
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