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Index No.: 2501 -04 

SUPREME COURT - STATE OF NEW YORK 
I.A.S. Part 39 - SUFFOLK COUNTY 

I’KI SI >I I 
I loti. DENISE F. MOLIA, 

J us t i ce 

Plaintiff, 

I’Al IL ZEPHIRIN. CASE DISPOSED: YES 
MOT~ON WD: 11/6/06 
SUBMISSION DATE: 1/12/07 
MOTION SEQUENCE No.: 004 MG 
ATTORNEY FOR PLAINTIFFS 
Law Offices of Neil Moldlovan, PC 
One Old Country Road, Suite 235 
Carle Place, New York 1 15 14 

Siben & Siben 
90 East Main Street 
Bay Shore, New York 11706 

McCabe Colliiis McGeougli & Fowler 
346 Westbui-y Avenue, PO Box 9000 
Carle Place, New York 1 15 14 

- against - 

WA1,PO PERRIER and CHRISTINA WILSON, 

De fend ants . 

ATTORNEYS FOR DEFENDANT 

John P. Humphreys, Esq. 
PO Box 9028 
Melville, New York I 174’7 

t lpoti the following papcrs filed and considered relative to this matter: 

Noticc of Motion dated October 10, 2006; Affirmation dated October 5 ,  2006; I3xhibits A 
throusli 6 anncxcd thereto; and upon due deliberation; it is 

ORDERED, that the iiiotion by defendants, pursuant to CPLR 3212, for an (Order 
clircctit 12 the cntry of summary judgment in favor of defendants and dismissing the Complaint, 
bascd lipon plaintiff‘s failure to comply with Insurance Law 55104, is granted witliout 
oppostt 1011 

I he tiiiderlyiiig action is one to recover damages for personal injuries allegedly sustained 
hy tlic p la in t i f f  as a result o f a  motor vehicle accident that occurred on JUIY 13, 2003 on Mount 
Avcnuc at the ~nterscction with Wyandatich Avenue, Town of Babylon, New York. The plaintiff 
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iiiaiiitaiiis that  Iic suffered a “serious injury” pursuant to Insurance Law $5 102(d). The defendant 
contcntls t h a t  the iiij tiries allegedly suffered by the plaintiff do not meet the statutory threshold 
I-ccltiii-ciiicnt o f  “serious iiijury” and must be dismissed as a matter of law. 

71’hc plaintiff in his bill of particulars, dated May 12, 2004, stated that he sustained 
multiplc soli tiss~ic iiijuries, including herniated discs at C3/C4 through C6/C7, T l R 2 ,  L2/L3 
a i d  I,-?/ I 
thoracic aiid Iiimlxu spraiidstrain with muscle spasms and post-concussion syndrome. No 
liaclul cs \\’CIT allcge<l. 

with disc space narrowing; S-shaped thoracolumbar scoliosis; post traumatic cervical, 

A t  his deposition, the plaintiff testified that after nine months of treatment following the 
accitlcnt, all parts of his body that were hurt had improved. He also stated that his last treatment 
with a cloctoi for his alleged iiijuries following the subject accident was on April 14, 2004 and 
\Leiit oii to statc that  as of the date of the deposition, he was treating with a Dr. Ena, for injuries 
sustaincd i n  iI subsequent motor vehicle accident that occurred on January 14, 2005. Plaintiff was 
iiol \voil\iiig at thc timc oi’the subject accident and has made no claim for lost wages. He claims 
to ha\ c hccn confincd to home for one month following the accident and stated that the accident 
dit1 not ccitisc‘ m y  restnctioiis on his daily activities. Finally, he testified that his physical 
condition from the time he terniinated treatment on April 14, 2004 until his subsequent accident 
\\‘IS “c?ccllcnt ” 

In suppoi-t o 1’ the instant motion, the defendants have submitted the neurological 
inctcpciidciit medical rcport of Maria DeJesus, M.D., who examined the plaintiff on J d y  13, 
1003. ‘l’hc siil,jcct report is also based upon pertinent medical records and reports, as well as X- 
ray and M RI reports. Dr. DeJesus concluded that the plaintiff had completely recovered from 
any  iiijiirics lie may have sustained as a result of the J U ~ Y  13, 2003 accident; was not 
iicurolcgically disabled; and despite subjective complaints, there were no objective findings to 
s 11 17s 1 a11 t I at c 1 I1 en1. 

-I he dcf‘cndants have also submitted the results of an orthopedic exaniinatioii of the 
pla~ntilf\vhicli was conducted on September 7, 2005 by Michael J. Katz, M.D. At the time of 
examination, the plaintiff presented with complaints of left sided lower back pain. IDr. Katz 
conduc~cct range of motion tests of the cervical and thoracolumbosacral spine, whiclh were all 
w i t h i n  mi-mal limits. Dr. Katz’s diagnosis was cervical and thoracolumbosacral strain, resolved. 
He coli ~lucled that the plaintiff was not disabled and demonstrated no signs of permanence. 

‘I lic plaintiff did not submit a medical report or any other type of report, affidavit or 
a1’1Triiiiitioii I n  opposition to the motion. As a result, the conclusions of Drs. DeJesus and Katz 
have not hccii challengcd by the plaintiff. 

‘I Iic question of whether of not a plaintiff has established a prima facie case of serious 
inlui-y icsts with the Court in the first instance. Licari v. Eliot, 57 N.Y.2d 230, 455 N.Y.S.2d 570 
I lie casc lam has rcpeatedly confirmed the need for submission of objective medical evidence in 
adniiss hlc fi)riii i n  order for the plaintiff to overcome a prima facie showing of “no serious 
i i i l t i i y ”  by  tlic defendant. See, Jenkins v. Diamond, 308 A.D.2d 510, 764 N.Y.S.2d 857; DeJesus 
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______ v .  GI-wncirci, 302 A.D.2d 554, 755 N.Y.S.2d 302; Dominguez-Gionta v. Smith, 306 A.D.2d 432, 
70 I N .  Y.S.2d 3 I O .  Rased on the foregoing, the Court finds that the defendants have established, 
pr ima liicie, that the plaintiff did not sustain a serious injury within the meaning of l[nsurance 
I,aw $ 5  102(d), thereby shifting the burden to the plaintiff to submit sufficient evidence to raise a 
cri;ibIc isstic 01‘ f:icl on that issue (see, Gaddy v. Eyler, 79 N.Y.2d 955, 582 N.Y.S.2d 990, 591 
N.L:.U I 170) Ifere, the plaintiff has failed to subinit any evidence whatsoever. 

Hasccl on the aforesaid, the Court finds that the defendants, with sufficient evidence in  
admiss blc foi-in, have demonstrated that plaintiff has not suffered a “serious injury” as a matter 
c~ l . l aw  ~ s c e ,  j ~ w c  v. Bennett, 122 A.D.2d 728, a f fd  69 N.Y.2d 701) and plaintiff has failed to 
product: cvidcncc to show that he sustained a serious injury pursuant to Insurance Law $ 5  102(d), 
(sec, Zolcias v. Lousie Cab Corn., 108 A.D.2d 378). Accordingly, based upon the totality of the 
evidence submitted and the law, the Court finds that the plaintiff has failed to establish that he 
has sttsLninccl ;i “seriotis injury” as a matter of law, therefore rendering summary judgment 
clismiss ins tlic complaint as the appropriate remedy at this juncture. Asaf v. ROPOE - (Cab Corn., 
153 (1 1 )  Ztl i 2 0 .  

- _  I hc lbrcgoing constitutes the Order of this Court. 

1);itcd: March 0, 2007 

DENISE F. MOLlA 
HON. DENISE F. MOLIA J.S.C. 
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