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Index No.: 18663-03 

SUPREME COURT - STATE OF NEW YORK 
I.A.S. Part 39 - SUFFOLK COUNTY 

Plil SI.Y71 

I Ion. DENISE F. MOLIA, 
Just i ce 

D O N N A  M .  CALABRIA, 

Plaintiff, 

CASE DISPOSED: NO 
MOTION R/D: 11/28/06 
SUBMISSION DATE: 1/5/07 
MOTION SEQUENCE NO.: 002 MOT D 

- xgainst - 
ATTORNEY FOR P LA INTI FF$ 

f:ONA t< CORPORATION, MELVILLE MRI, P.C., 
1)AMALlIAN MRI AT MELVILLE, DAMADIAN 
M R I ,  P C. ,  STAND-UP MRI OF MELVILLE, P.C., 
and 1-1 EALTH MANAGEMENT CORPORATION OF 
A M E R  ('A, 

Isaacson Schiowitz Korson & Solny 
150 Broadway, Suite 1600 
New York, New York 10038 
ATTORNEYS FOR DEFENDANT 
Cruser & Mitchell, LLP 
Melville Law Center, South Wing 
225 Old Country Road 
Melville, New York 1 1747 

De fend ants. 

Meister Seelig & Fein 
Two Grand Central Tower 
140 East 45'" Street, 19'" Fl,oor 
New York, New York 100 1 7 

llpon the I'ollowing papers filed and considered relative to this matter: 

Yotice of' Motion dated May 30, 2006 (001); Affirmation in Support dated May 30, 2006; 
Exhibit:; A through F annexed thereto; Affirmation in Opposition dated January 18, 2007; 
Fxhihit:; A through D annexed thereto; Reply Affirmation dated February 5 ,  2006; Elxhibits A 
through C annexed thereto; Order to Show Cause dated August 7, 2006 (002); Affirmation in 
Support dated July 27, 2006; Exhibits A and B annexed thereto; Affirmation in Opposition dated 
Novcml)cr 17. 2006; Affirniation in Opposition dated October 9, 2006; Notice of Cross-Motion 
dated October 1 1. 2006 (003); Affirmation in Support dated October 1 1, 2006; Affirmation in 
Opposition ditcd November 1, 2006; Reply Affirmation dated November 3, 2006; and upon due 
d cl i bera t i o 11; it is 

'I'lic underlying action arises from an accident that occurred on Jaiiuary 17, 21003, in 
which 11 is a l l e~cd  that the plaintiff fell from a seat assembly or chair connected to an MRI 
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niachinc manufactured by Fonar Corporation and installed at Melville MRI, P.C. The complaint 
allcges [hat the accident occurred because the seatbelt provided by Fonar to be used with the MRI 
was defectively designed as it did not fit around the plaintiff. The complaint further alleges that 
as 3 rcsiilt, the tcchnician did not strap the plaintiff in and consequently, the plaintiff‘ fell, thereby 
sust n i n i ng sci-i oils i 1i.j uries. 

4t the inception of the instant motion practice, the defendant Fonar Corporation moved 
h i -  siinimary judgnient dismissing the complaint. At that time, the parties agreed to adjourn said 
motion to allow thc plaintiffs expert to conduct a physical inspection of the subject MRI 
machinc. It \vas the attempted inspection of the machine which has resulted in the plaintiffs 
motion to prcivide for an inspection of the subject machine and Fonar’s cross-motion to preclude 
the elpert fr-oni testifying at trial. 

4ccepting the facts as set forth by Laurence Shiff, counsel for defendant Melville MRI, 
P.C.. pl,iintifj’s attorney contacted Shiff to arrange for an inspection of the MRI machine 
intolveti wrtli plaintiffs accident. Shiff then discussed available dates with Fonar’s counsel, so 
that she coulcl bc present when the machine was inspected by plaintiff‘s expert. Shiff arranged for 
the inspcctioii to be held at Melville MRI on June 29,2006. Neither plaintiffs counsel nor 
Fonar’s counsel was apprised of the inspection date. In fact, Shiff forgot the date himself and 
was not prescnt when the expert arrived at the inspection site. 

’1 he cvpert was directed to a certain MRI machine and proceeded with the inspection of 
that mac-hinc. He also had a conversation with a technician employed by Melville MRI 
conccriiing operation of the examined machine. As it turns out, the expert had been directed to a 
machinc. which was not the subject machine, and which operated in a manner different than the 
suhjcct inachrnc. Shiff maintains that the technician was not aware of the expert’s purpose in 
pi-csenti ng himself and mistook the expert for a representative of Melville MRI. He fiirther 
maintailis that the cxpcrt failed to properly identify himself as such, leading to the confusion of 
t h e de fc n tl an t ’ s employee. 

I’laintil‘f now seeks to conduct an inspection of the correct machine. The defendants seek 
to dciiy Lhc plainti fl‘tlie opportunity to inspect the correct machine and to suppress the 
in  forma tion obtained by the expert in his conversation with defendant’s employee, thereby 
precluding the cxpcrt from testifying at trial. 

7 hc piaintiffmade a proper request for the examination of the actual machine which is 
,illeged 1 0  havc caused plaintiffs accident. The counsel for Melville MRI made the 
.iri-angeinents fbr the inspection and was aware of the date of the inspection. When the plaintiffs 
xpcrt  ai-I-ivcci for the inspection, he was directed by an employee to a machine other than the 
<tlhjeCt machine. Through no fault of his own, an inspection was conducted of the wrong MRI 
machinc. 7’hc (’ourt finds that the plaintiff should not now be penalized by being denied the 
Jpportiinity l o  inspect the subject machine, as originally requested. In addition, inasimuch as 
here  IS  i o  rccord of the conversation between the expert and the technician, and the fact that any 
inforniai i o i i  inipartcd to the expert was about a model of a machine different than the machine 
rvhich I S  the sul2jcct of the instant litigation, the plaintiffs expert shall not be precluded from 
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test i fyi t ig at ti-i a1 

ORDERED, that within twenty (20) days of the date of entry of this Order, the defendant, 
Mclvillc MRI,  P.C., is directed to produce the subject MRI machine for inspection by plaintiffs 
cxpct-l; and i t  i s  liirther 

ORDERED, that the portion of plaintiffs motion directing the defendants 01- its counsel 
lo Ixxr [lie cupcnse of the June 29, 2006 inspection of the wrong MRI machine, is denied; and it 
I s 1-11 1-1 I1 ct- 

ORDERED, that within thirty (30) days of the date of the inspection of said MRI 
inachtiic, the depositions of the defendants, Melville MRI, P.C., Damadian MRI at Melville, 
Damadian MRI, P.C., Stand-up MRI of Melville, P.C., and Health Management Corporation of 
Amct-ic.i, shall be held; and it is further 

ORDERED, that pursuant to the original agreement of the parties, the inotioii for 
summary .judgment by defendant, Foliar Corporation, shall be stayed until after the plaintiffs 
cxpcrt I- as inspected the subject machine and the depositions of all dekndants have been held. 

I'he liit-egoing constitutes the Order of this Court. 

Ilatcd: lvl:lrcll 0, 2007 

DENISE F. MOb&A 
HON. DENISE F. MOLIA J.S.C. 

3 

[* 3 ]


