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HoltsviIle, New York 11742 

GACOVINO, LAKE & ASSOCIATES 
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Defendant. : 
X 

I ipoii tlic follo\viiig papers numbered I to 10 read on this motionbvefeiidant for suniiiiary iudameiit 
dismissin&! thc coiiil,laiiit 011 the t:round that it lacked prior written notice of the defect; Notice of Motion! Order to Show 
('ausc anti supporting papers 1-4; Notice of Cross Motion and supporting papers 5-8 ; Answering Affidavits and 
> iippoi.ting papci s 9-10 __ : Replying Affidavits and supporting papers - ; Other 
-_ : ( r r r r c t r r f M - p  ) it is, 

ORDERED that  the motion by defendant for summary judgment is granted and the 
c o mpl a I n t i 5 d is i i i  i ssed. 

On Novcniber 17, 2001, plaintiff Delicia Tebrow fell in an area between a concrete slab 
a i d  the adjoiiiiiig C L L ~  at the Town of Huntington's Recycling Center at 641 New York Avenue. 
Plaintiff alleges that a hole exists between the concrete slab and the adjoining curb which she did 
iiot see l-iecausc the area was not maintained and covered with leaves. As a result of the accident, 
I)lainti fi'alleges that she sustained significant injuries to her left leg and ankle. 

1 ' lainti  1'1; and her husband suing derivatively, commenced this action against defendant 
ihr  negl igencc. in permitting the dangerous and defective condition to exist. Defendant now 
iiioves fol- suniiiiary judgment dismissing the complaint on the grounds that it did not have prior 
\I ritten I ioticc of the dcfective condition. 
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H~~nt~ngton  Town Code, article V, yj 173-1 8, requires that prior written notice of a 
>,ideuaIl~: or street condition be given to the Town of Huntington Clerk or Superintendent of 
1-1ighwa:is before at1 actioii may be maintained against the Town for personal injuries 
(Fiklski-Fit~~~5.t.r.alrl v T o w  of Hulztilzgtotz, I 8  AD3d 603, 795 NYS2d 614 [2005]). In support 
of the motion. defendant has submitted, inter alia, the affidavit of the Town Clerk and the 
affidavit of the Highway Project Assistant for the Town of Huntington Highway Department. 
130th eniployees assert that upon a search of the records, no prior written notice was found 
regarding the sub-ject area. T ~ L I S ,  defendant has made a prima facie showing that it did not have 
prior writtcn notice of tlie allegedly defective condition as required by the Town Code (see, 
Aiiinhilc v Citj, o#BiqJulo. 93 NY2d 471, 693 NYS2d 77 [ 19993; Filaski-Fitzgernld‘v Town of 
Hiiiitiiigtoit , c;iipi.(i). 

I n  oppositioii, plaintiff does not dispute the lack of prior written notice. Rather, plaintiff 
c:ontcndc that such notice is not required as the condition which caused her accident (did not 
occ~ir 01 I a liigliway bridge, culvert, street, sidewalk or crosswalk. This contention is, baseless, as 
section 74-2 of the Town Code defines a “sidewalk” as “the area between the edge of a 
I-oadLvaj or highway pavement and the lot line of the abutting property, including but not limited 
I O  thc ciirh. utility, brick, tree, dirt or landscape areas.” 

I’lainti ff also contends that summary judgment is not warranted as there are issues of fact 
;is to whether defendant created the defective and dangerous condition or had actual or 
construe tive iioticc of the condition. These arguments are unavailing. 

I t  is a ell settled exception to the tiotice rule that no prior written notice of a defective 
or dangerous condition is necessary where the municipality caused or created the condition (see, 
24mnhilc 1’ City ufBuffiulo, sziyrq Corey v Town of Huntington, 9 AD3d 345, 780 NYS2d 156 
I20041). To app ly  this cxception, plaintiff must establish affirmative negligence 011 the part of 
11ic defendant, as  a locality is insulated from liability due to nonfeasance, i.e., not repairing or 
iiiaintatiiing a sidewalk (see, Covey v Town oiz Hzirztiizgton, supra; Morzello v Village of 
,Brirrrclif~il.f~rnar, 260 AD2d 6 1 1 , 688 NYS2d 679 [ 1999]), or demonstrate that the defendant 
Icnew or should have knou 11 of the defective and dangerous condition because it either inspected 
o r  performed ~borlc  upon the subject area shortly before the accident (Gigarzti v Town of 
Heiiipstmrl. I 86 AD2d 62 7, 588 NYS2d 4 13 [ 19921). 

Hcrc, plaintiff has submitted the Notice to Admit wherein the defendant admits it owns 
oiid maintains the subject sidewalk and that prior to November 17, 2001, it reconstructed the 
:;idervall<. Plaintiff has also submitted the deposition testimony of the defendant’s witness who 
I:onfirm:d that on tlie day of the accident, there was a hole between the concrete slab and the 
Icurb. Neverthcless, there IS no proof that the reconstruction was performed negligently or 
itiipropcrly (SLY>, Lnuer v Great South Bay Seafood Co., 299 AD2d 325, 750 NYS2d 305, Zv 
l lc i i ict l  99 NY2d 508, 757 NYS2d 8 I8 [2003]; White v Incorporated Vill. Of Port Washiizgtoiz, 
1 14 ADZd 359, 403 NYS2d 879 [ 1985]), or that the defendant created the allegedly defective 
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condition thr~)iigh any affiimative act (see e.g, Corejt v Town of Huntington, szpra; Zizzo v 
(City o f ’ i V ~ ~ w  York, 176 AD2d 722, 574 NYS2d 966 [1991]; Miclzelu v County of Ntzssuu, 176 
4D2d 7 37, 5 ;’4 NY S2d 100 1 [ 199 11). Additionally, there is no evidence that defendant 
nspected or perfornied any work in the area shortly before the accident (see Nonnon v Town of 

East Huinptoii, 238 AD2d 489, 656 NYS2d 657, lv denied 91 NY2d 804, 668 NYS;!d 559 
1 19971). Finally, neither constructive notice nor actual notice of a defect obviates the need for 
prior \I. ritten notice to a municipality (see, Ainabile v City of Buffulo, szpm;  Ceizizaine Town of 
rYtiiit/itown, 303 AD2d 35 1 , 755 NYS2d 65 1 [2003]). 

’There fore, as plain tiff has failed to raise an issue of fact, defendant is entitled to summary 
udgmeiit. Accordingly, the motion is granted. 

Dated: 
c Lpp J.S.C. 

X FINAL DISPOSITION DISI’OSITION 
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