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SCANNED ON 312812007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: KAREN s. SIMITH 
Justice 

PART 62 

ARLiN LLC, INDEX NO. 
Plaintiff, 

MOTION DATE 
- V -  

MOTION SEQ. NO. 

pefendant. ', MOTION CAL. NO. 

GREGORY ARNOLD and CHRISTOPHEk ARNOLD, 1 

The following papers, numbered 1 to 4 were read Dn this motion and cross-motion for summary 
judarnent. 

Notice of Motion/ Order to Show Cause -Affidavits - Exhibits ... 
Notice of Cross-Motion -Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits .. 
h 

v) 
Y 

h z Cross-Motion: 

1 008 1 910 6 

911 1/06 

001 

PAPERS NUMBERED 

1 

2 

d 

Upon the foregoing papers, It Is ORDERED that the motion is decided In accordance with the attached 
memorandum decision and order. 

Dated: March 22,2007 
n. Karen S. Smith, J.S.C. 
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SUPREME COURT OF THE STATE OF NEW Y O N  
COUNTY O F N E W  YORK: TAS PART 44 

is 

graiited in part, as discussed more fully bclow. 

In his cvictioii action, plaintiff Arlin T,LC seeks to regain posscssioii of ai apartment 

subjcct to the Kent Stabilization Code (IISC), which is currently occupied by defendant 

Christophcr Aiiiold (“Christophcr”). Defeiidant Gregory Arnold (“Gregory”) is the tenant of 

record. Plaintiff also seeks monetary darnagcs for fraud, arising, allegedly, from lhe defciidanls’ 

altempt lo liidc tlic lact that Gregory is no longcr thc primary tenant of the apartment. 

Plaintiff brings this summary judgmcnt inotioii seeking an order (1) ejecting defendants 

li-0111 the apartment; (2) dismissing clefeiidants’ counterclaims seeking a reriewal lease; and (3) an 

ordcr setting the rnaltcr down for an inqiiest regarding plaintiff’s h u d  claims, and olher 

monetary daiiiagcs. Defendants cross-riiovc for (1) sumiiiary jiidgiient dismissing thc complaint; 

(2) ordering plaintiff to offer dcfcndant Grcgory Amold a rent-stabilized rcnewal lcase; aiicl (3) 

awarding de fc 11 d ai1 ts at toniey ’ s fees. 
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In support of its motion, plaintiff submits: 1) a decision ant1 order issucd by Hon. Gel-ald 

Lebovitz i n  the matter Arlirr 1,CC v A r t d c l ,  Index No. 73801/04, dated Septeiiibcr 23, 2005; 2) a 

copy of the transcript of the proceeding in Landlord/Tenant court before Judge Lebovits, datcd 

October 1 , 2004; 3) its siiiiinio~is and complainl; and 4) defendants’ answer and counterclaims. 

I n  opposition to plaintiff’s motion a i d  in support of their cross-motion, dereiidants submit: 1 )  

plaintifFs verificd complaint; 2) defendants’ answer and counterclaims; 3) the lease agrccmcnt 

for the subjcct apartmcnt, datcd March 1, 1992; and 4) a rencwal lcase fonn for the subject 

apartment, datcd August 1, 1998 and tcrminating 011 July 31 , 2000. 

I. Background 

‘I’lie apartmcnt in qucstion, number 5F (“the apartment”), is located at 19 East 371h Street, 

New York, Ncw York, and is rcnl-stabilized. ‘lhe building was purchascd by plaintiff in 2003. 

Gregory’s tenancy conmcnccd in the 1980s. 1t is undisputed that Gregory inovcd out of lhe 

building in February 1998, to go live in a cooperative owiicd by Crcgory and his wile. It is also 

iindisputcd that, sometime prior to February 1998, Cluistophcr, who is Gregory’s brothcr, moved 

i 11 to the apart men t. 

In 2005, plaintiff commcnced an illegal sublet procecding against dcfendants in thc New 

York County Civil Court, entitled ArZiiz LCC v Aniolcl, Indcx No. 73&01/04 (the “Civil Court 

action”), which was heard by Judge Gerald Lebovils. Judgc Lcbovits discussed thc liistoty of the 

apartment vis-a-vis tlic defcndaiits and the issue of Clwistopher’s riglit to succession at some 

length. While deknclants insisted that Cliristophcr had occupied the apai-tnicnt on a long-tcrni 

basis prior to Grcgory’s Icaving, Judge Lebovits, after a long discussiou of thc evidence, Ilcartlly 

disbclicvcd thc defendants’ tcstimony, and found that Christoplux had not been a regular tenant 
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prior to the t h e  Gregory left, but had only occupied tlic apartment sporadically. Tli~is, hc found 

that C‘llristopher could not succccd to thc apartment, because, pursuant lo the RSC, he did no1 

live in the aparlmenl as his primary rcsidcncc for two years prior to Gregory’s leaving. (9 

NYCRR 5 2204.6 (d) (I)).’ Judge Lcbovits’s discussion of the law was both lengthy aiid 

dctai led. 

I n  his conclusion, Judge Lebovits stated that 

Christophcr Arnold did not 1 ivc in tlic apailiiieiit coiiteinporaiieously with Gregory 
Aiiiold Tor two years. He may not succccd Grcgory Ariiold to the subject 
apartinent. Petitioner demonstrated that Grcgory Arnold, tlic tciiant of rccord, no 
longcr occupics the subject apartment as his primary residerice and that 
Cliristophcr Arnold curreiitly occupies the subject apartnicnt. But petitioner 
brought aii illegal-sublet proceeding, not a 11011 primary-residence proceeding. 
An illegal-sublet procccding may not bc iiiaintaincd i r the illegal sublessee has a 
long-standing connection to the apartment, is the priinary tenant’s iminediaie 
fnmily mcmber, and is the primary tenant’s liccnscc.2 (Emphasis addcd). 

As a result, Judge Lebovils dismissed the petition, and dcnicd the instant plaintiff the right to 

tcrminatc Christopher’s occupancy. This action followed. 

11. Arguments 

I’laintiff‘s motion for summary judgment cjcctiiig Christoplicr from tlic apartment is 

bascd dircctly 011 the lindiiigs of fact in the Civil Court action. It argucs that defendants are 

collaterally estopped from claiimi ng that Christopher occupied the apartment as his primary 

’9 NYCRR 2204.6 (d) (1) states, i n  pcrtinent part that, “any member of lhe leiiant’s 
family ... shall not be evicted iindcr this scctioii where the tenant lias pcrinaiiciitly vacaled the 
housing accomiiodation and such fh i i ly  member lias resided with the tenant in the liousiiig 
accoimioclalion ;is a priinary residence for a period of 110 less than two years ... . 9 9  

TIai1itiff incoi-rectly stales in its moving papers that, by this decision, Christopher is a 
licenscc of plaintiff: T n  [act, Christopher is a licciiscc of Grcgoiy, the primary tenant, and as 
sirch, any atleinpt by plaintiff to “revoke” Christopher’s license is ineffectual as a liceiise niay 
only lie rcvokcd by a licensor, hcrc Grcgory. 
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residence for two years prior to the datc Gregory moved out, because Judge Lebovits includcd 

that finding in his decision. It also argues lhat, based on the decision, Cluistopher is a iiiere 

licensee, arid that plaintiff has revoked his license to live in the apartment. 

L)efcndants, O H  the otlicr hand, arguc that collatcral esloppcl does not apply, because tlic 

findings or  fact made i n  tlzc Civil Court action were mere dicta in a decision that decided the 

issue on grouncls not pcrtiiient to a discussion of primary rcsidence. F~it-tliei*, they maintain that, 

by law, plaintiff has railed to follow the stcps necessary to evokc the RSC to evict Gregory froiii 

thc aparlmcnt, by failing lo give notice of noli-renewal within the proscribcd period of lime. 

Lastly, they claiiii that plaiiiliff s coiiiplaint is based cntirely on 3 tlicory of fraud, which cannot 

tlC p‘Ov“11. 

111. Discussion 

A. Suniiiiary .Judgment 

‘‘On this niotjon for summary judgment, [thc nzovant] had the burden of making a prima 

fcrcie showing of its enti tlcmeiit to jiidgriicnt as a niattcr oP law, tcncleriiig sufficicrit evidence to 

denioiistrale thc absence of any rnatcrial issues of fact.” (Bmtzhariz v Locws Ovphcuni C’incincrs, 

I i i c . ,  3 1 AD3d 3 19, 322 [ 1st Dept 20061; see Alvar-cz v Prospect IIosyitr-Il, 68 NY2d 320, 324 

[ 19861). Oncc the illovalit has rnadc such a showing, the burden then shifts to the iion-movant lo 

“cotiic forward with cvidencc establishing a mnterial issue of fact requiring a trial.” (Hmlrrii v 

J’m-ItcJiestw North Couiloniiiiiuiii, 822 NYS2d 46 [ 1st Dept 20061; see Ztrckerriiciii v Ciry of New 

York, 49 NY2d 557 11 9801). 

n. Eviction 

Plaintiff argucs that collateral esloppcl wliolly blocks ddendmts from seeking a rencwal 
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lease. “Collalcral estoppel prccludes a party from relitigatiiig in a subscqucnt aclioii or 

proceeding an issue raised in a prior action or proceeding and decided against that party or Ihosc 

in privity.” (Biicchcl v Ucrin, 97 NY2d 295, 303 [2001]; see Ryciri v New York Telephone 

r0/77p~Lrly, 62 NY2d 494, 500 [ 19841; Hughes v F m y ,  30 hD3d 244, 247 [ 1 st  Dcpt 20061). ‘rhc 

issuc to be dccided must be identical to that in the prior proceeding, aiid there must have been a 

“fill1 and fair opportunity” to litigate thc issue. (Btrcchd v Bain, 97 NY2d 295, S Z C ~ I - U ;  SPC d s o  

SttinlpJAC; v D y ~ e g ~ y ,  ftzc., 32 AD3d 232, 233 [ 1st Dcpt 20061). The issue “must liavc been 

illaterial to the first action or proceeding atid essential to the clecisioii rendered thercin.” (Ryrrn 1’ 

New Yoi-k 7’clcphorie Conipnizy, 62 NY2d at 500). 

The issue to which plaiiitifTrefers is that olprimary residence. Pursuant to the RSC, an 

owner is not requircd to offer a rciicwal lease to a tenant whcrc 

‘The housing accommodation is not occupied by thc tenant, not including subtenants or 
occupmts, as his or licr primary residcncc, as determiricd by a court of compcterit 
jurisdiction; provided, however, that no action or proceeding shall be coiiiiiiciiced . . . 
iinlcss the owncr or lessor shall have given 30 clays’ rioticc to the tenant of his or hcr 
intention l o  coiiimencc such aclion or proceeding on such grounds. (9 NYCRR 4 
2524.4(c)). (Emphasis addcd). 

An owiier may, uiider this section, commence an action to recovcr possession of the propcrty 

under tlicse circumstances, but only arter serving the tenant with nolice pursuant to 9 NYCKR (i 

2524.2. That section details the proccdural requirelimits for serving a tenant wilh lemiination 

notices: 

(a) Except for where the grouiid [or removal or eviction of a tcnaiit is noiipayiient of 
rent, 110 lenant sliall be reniovcd or evided froin a housing accommodation by 
court process, and no action or procccding shall hc commenced for such piirposc 
upon any ollhe grounds pcimitled in scction 2524.3 or 2524.4 of this Part, unless 
and uiitil thc owner sliall haw given writtcn notice to such tenant as 
liercinafter providcd. 

5 

[* 6 ]



(1)) Every noticc to a tenant to vacatc or sun-ender posscssion of a housing 
acconimodation shall state thc ground . . . upon which the owner relies for 
rciiioval or eviction or thc tenaiit, the facts Iiccessary to cstablish the existence of 
such ground, and the datc whca lhc tenant is required to surrendcr posscssion. 

. . .  

(c) Every siich riotice slid1 be scrved upon tlie tenant: 
(2) . . . in the casc of a notice pursuant to subdivision (c) of section 2524.,4 of 

this Part [primaiy residency], at  lcnst 90 arid riot more than 150 diiys 
prior to the expiration of the lcase tcrm. . . . (Emphasis addcd). 

Phiiitifls contend that it is proper for this Court to issuc an order of ejcctnicnt against defendants 

becausc Judge Lcbovils determined that the subjcct apartrricnt is not Gregory’s primary 

residencc. Dcfendants counter that this issue, while decided as ii ractual matter, was not essciitial 

to the linal dccision, in that i t  was merely dicta. With rcgard to collateral estoppel, it has becn 

Ibund that dicta “should not be accorded preclusive effcct.” (Clziariiii ex t d .  Chimini w Cozirity 

of [Jlster, 9 AI)3d 769, 770 [3d Dept 20041 [internal quotations and citation omittcd]; Horrie 1’ 

NEW York Stale L)cpr/me:nt of H d t l t ,  287 AD2d 940 [3d Dept 2001 1). 

In his concluding remarks, J~idgc Lehovits’s dccision makes clear that thc kind of 

proceeding commeiiccd by plaintilf was not onc bascd on priniaty residence, but 011 thc issuc of- 

illegal sublet. As such, tlie essential question in that proceeding was not whctlier Christopher 

used the premises as his “primary” residcnce, but whelhcr he had “a long-standing connection lo 

the apartnient, is thc primary tenant’s imiiiediate family member, and is the piiniary tenant’s 

liccnscc.” (Decision, at 1 1). The Judge nced not have reached the issue of primary residence at 

all. In ihct, 

[i jii analogous cases iiivolviiig occupancies by family members with liistorical 
contacts to an apartment, i t  has bcen dctetinined that the appropriate rernccly is a 
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nonprimary residence proceeding commenccd upon the requisi tc statutory notice 
(see, Rent Stabilization Code 2524.2 [c] 113]), as opposcd to a summary 
tcniiinatioii of the tenancy based upon a purported assignment or sublct between 
[ Camily n~ernbcrs]. 

(235 W C ~ S ~  71 Streel LLC v C,’IiLichak, 4 Misc 3d 1 14, 11 5 [App Term, 1 st Dept 20041, uSJ”d 16 

AD3d 242 [ 1 st Depl2005l). 

Although Judge Lcbovits devolkd a substantial amount of his dccision discussing wlicther 

(I:liristophcr uscd lhc aparlnicnt as his primary rcsidcnce in the two years before Grcgory left, the 

issuc was iiot before him, as thc procceding was not onc brought as a nonprimaIy residciice 

proccediiig “commenccd iipon the requisite slatutory notice.” (Id.), Therefore, any findings 

which Judge Ixbovits madc upori the issue were dicta, and do not estopp defendants from 

liringing their counter claim for a rcnewal lease. 

A nonpriiii3ry rcsidciice procecding cannot bc brought unless and uiitil a notice has been 

scrved upon thc tenant pursuanl to 9 NYCCR 2524.2 (c )  (2). (Golub v Frank, 65 NY2d 900 

[1985]; I’LWJ Really, 1 1 7 ~ .  v Gonznfez, 285 AD2d 370 [lst Dcpl 20011). A failure to send this 

iioticc entitles the tciiant to a renewal Icase. ( C i . 0 ~  v 83rd Skeet Associcrtes, 68 NY2d 796 

[ 19861). Any procceding prokssing lo be one for nonprimary residence must be properly 

brought as such, or it will be clismissed. (S‘ce 253 Wesl 71 Street LLC v Cli~rhuk, 16 hD3d  242 

11 s t  Dept 20051; Hirclsoti AssociLztcs v Beiioif, 226 AD2d 196 [ 1 st Dept 19961). 

‘There is no dispute that plaintiff failed to scrve a notice of noii-renewal upon Gregory 

within tlic proscribctl lime, or at any tirnc, before thc terniination of the 2000 Icase. Indeed, 

plaintirf has yct lo scrvc such a notice. Thercfore, it cannot evict Gerald fiom the apartmcnt, and 

has no right, as of this time, to commence a nonprimary resident procccdiiig against Gregory or 
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Christopher, much lcss an action lor eviction. PlaintifPs failure to criiploy the correct procedures 

in the past does not allow it to avoid doing so in the prc~ei i t .~  Consequently, plaintilrs motion 

inust lie denied, and clektidants’ granted. 

Plaintiff has raiscd several other defenscs to defendants’ iiiolion. First, it claims that 

defcndaiits should be judicially estoppcd rrom now claiiiiirig that Gregory is tlic primary residciit 

oTtlie apartment, bccause it nins counter to his clainis in the illegal sublet proceeding. “The 

doctrinc orjudicial cstoppcl holds that a party successfully taking a position in oiic proceeding 

may iiot thcrcarter assuriie an inconsistent posi tioii in a subscqueiit procecding.” (Knlikow 78/78 

Cotqmiy v State r fNcw York, 174 AD2d 7,  11 [ 1 st Dept 19921; see idso UCP-Rrcyview Nirrsiiig 

Honrc v Novello, 2 AD3d 643 [2d Dept20031). 

PlaiiitifT is mistaken; Grcgory did not prevail in thc illegal sublct proceeding because he 

“admiltcd” lie was not the primary resident; rather, he prcvailed because the action was found to 

be an improper ImxccrIing. Gregory’s contciition in this action is that hc was entitled to 

statutorily iiiandatcd notice of non-renewal or an offer of renewal, which plaintiff failcd to o l k r  

him. This was not the subject of the prior illcgal sublet proccediiig and, thcrefbre, judicial 

cstoppel docs not apply. 

Thc doctrinc of cquitablc cstoppel is also invoked in vain. PlaiiitiPf‘s own fdilurc to 

coniniciice a proper- proceeding aiid coinply with the regulations of. the RSC, and not dekndants’ 

conduct, makes this action inappropriate. For this reason, lachcs is also iiieffectiially raiscd. 

3Plaintiffrelies on 9 NYCRR 2520.1 1 (k) lor the proposition that it is cntitlcd to evict the 
defendants because thc issue of thcir right to a rencwal lease has bccn “dcteiinined by a court of 
cornpelent jurisdiction.” (Id.) ,  However, as previously discussed, the niattcr was no1 delennined 
in the Civil Court action. 
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Again, these defenscs, along with the equitable defcnse of uiiclcan hands, cannot bc used to 

excuse plaintiffs fiiilurc to abidc by the law as codificd in thc KSC. Plaintiff has siriiply failed to 

ptocced in the fashion required by law. 

C. Fraud 

“To niakc i ipiimi~firie claim of li+aud, the complaint milst allegc misrepresentation or 

concealmcnt ora  matcrial fiict, hlsity, scicntcr on the part of the wrongdocr, justifiable reliance 

and resulting injury.” (Iletiibeck v. 220 C’ctitral Plrt-k SoutJi, LLC, -AD3d-, 2006 W I, 

3007739 * I  [lst Dept ZOOl,]). I n  order to state a cause oi‘action based on fraudulent 

coiicealmcnt, there niust rurtller be a fiduciary diity, or other duty to act on thc part of the putative 

wrongdoer. (Dciubcck v. 220 C%titn.d Park South, id; Sliisgul v. Brown, 21 Ad3d 845 [ 1st Dept 

200.51). 

Plainti 1-C argues lh3t lhe defeiidaiits “misrepresented that Chtistophcr livccl in the subjcct 

apartmciit with Grcgory Ibr two years in  order to deceivc Arlin into giving Chtistophcr a lcase.” 

1 uclgc Lcbovits found that both Christopher atid Gregoiy eiigaged in “deccption mcant to scc11rc 

for Chrislopher Arnold succession rights to a rent-stabilized ayartmcnt.” (Decision, 4). Thc 

evidence is slrong that the defendants were deceptive. But deception alorie does riot rise to the 

level of actionable fraud. That Chnstophcr sent chccks to plaintiff in his iianie is not a matcrial 

luisrep~csentiition as to Gregory or Christopher’s relationslip to the apartment. Moreover, the 

fact that plaiiitiffrejectcd the checks and tiever o€lercd Clu-istophcr a leasc demonstrates that 

plairitilf did noi, in fact, rely 011 such misrcprcsentalions. Abscnt proof of rcliancc, plaintifi‘ has 

failed to producc evidence oC fraud. 

Nor has plairiti Kpled a cause of actiori based 011 Li-audulcnt coiiccnlmcnt. Key to this 
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cause of action i s  a fiduciary relationship between tlic parties. There has iicvcr hcen a fiduciary 

duty belwcen plaiiitiPf and eithcr d c h d a n t .  lliereforc, fraud cannot scrvc as a basis for 

plaintiffs causcs olaction, and plaintill is not cntitlcd to suintnary judgment based upon i Is fraud 

alleg d 1’ 1011s. 

I 11. Conclusion 

PI:iintill’s motion is denied, in that plaintiff has no basis for cvicting Christopher from tlic 

prciiiises until all procedural avci i~es  have been cxhausted, pursuant to G‘oZz4D v F r m k  (65 N Y2d 

900, s rpw) .  Dcfcndaiits havc iiict tlicir burden of dcmonstrating that Grcgory, the tenant of 

rccord, is entitlcd to a renewal lcase by law, extcnding in one or two year incrciiieiits l?om the 

date 01 his last lcase, to h e  prcscnt time, as if hc had rciiewed his leasc coiiimeiicing Jirly 3 1, 

2000. Tlzcrefore, Grcgory is entitled to a rciiewal lease coiiiiiieiicing July 31, 2006, undcr the 

assumption that he would have renewed his lcase in 2004 for two years. Under the RSC, should 

plaintifTsend a noticc of. iionrenewal to Grcgory within the proscribcd time, ptirsuaiit to 9 

NYCRR 2524.2 (c) (2), it may thcn proceed with a tionprimary residelice proceeding against 

Gregory. As clefeiidant Grcgory h i o l d  is thc prcvailiiig party in  this action, hc is cntitlcd to 

attorney’s rccs, iinder the tcmis of the lease. (Real Propcr-ty Law 6 234). 

Accordingly, it is 

ORDERED that plaintiffs motion for suiiiniaryjiid~mcnt is dcnicd; and it is hrtlicr 
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ORDERED that the part o~defendants’ motion seeking to dismiss plaintifrs complaint is 

granted, with costs and disbursement to defendants as taxed by the Clerk of the Court; and it is 

h r t  h er 

ORDERED that plaintiff‘s coniplaint is disiiiissed; and it is hi-lher 

ORDERED that the part oP defendants’ motion seeking sunitnary judgment on thcir 

crossclaim is granted, arid plaintif1 is directed to offer d e h d a n t  Grcgory Arnold a renewal leasc 

for apartiiienl 5F, 19 East 37th Streel, New York, New York, for the pcriod coiniiieiicing July 31, 

2006; arid it is flirther 

ORDERED that thc Clerk of the Court is directed to entcr judgincnt accordingly; and it is 

iii rt h er 

ORDERED that the inattcr of defendants’ allorncy’s fecs is severcd and rcfcrred to a 

Spccial lici‘cree to hear aiid report with rccomnicndations, except that, in the event of and upon 

thc filing of ;i stipulation of the partics, as pcniiitted by CPLR 43 17, the Special Refercc, or 

another person clesignated by the paities to serve as referee, shall dctcnnine tlic aforesaid issue; 

and it is liirthcr 

ORDERED that thc part of dchidants’ motion seeking lega fccs is held in abeyancc 

pending receipt of thc report and recoinmendations of the Spccial R Fercc and a motion pursuant 

to CPLR 4403 or rcccipt of the detcrmiiiation of the Special Referee or the clesignatcd refercc; 

and it  is fiirthcr 

ORDERED that counsel for the party seeking the refcrctice shall within 30 days froni the 

date of his  order, serve a copy ofthis ordcr with notice of cntry, togcthcr with a coiiipleted 
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Information Sheet,' upon thc Special Releree Clerk in the Motion Support Office i i i  Rtii. 11 9 at 

60 Cciitre Slrcct, who is dirccted to place the niatler 0 1 1  the calciidar of thc Special Referee's Pal-t 

(Part 50 R) h r  the earlicst convcnient datc. 

This coiistitutcs Ihc decision and ordcr of thc Court. 

Datcd: March 22, 2007 

ENTER: 

Hon. Karcii S. Smith, J.S.C. 
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