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Plaintiff, 
-against- 

Thi rd-Party Plaintiff, 

-against- 

PRLTZ AND WALKER, 

PRESEN‘I’: KAREN S. SMITH, J.S.C.: 

Index No.: 101030/04 
Motion Seq.: 002 
Motion Dale: 1 /YO7 

DEClSlON AND OliDER 

Third -p ~i i-t y tle I d  an t Pel tz  and W a1 kcr ’ s nio t i o 11 for sum 111 a ry j udgiiienl d i sni is s i 11 g tli c 

third-party complaint against it is grantcd lor thc rcasoiis set forth more fully bclow. 

Third-party plaiiiliff Lawrence Roach (hereinaficr “Roach”) brought the instant third- 

party action to rccover roar damages he allegedly suffered as a rcsult of third-party dekndant Peltz 

i t n d  WLilkcr’s malpractice in its lcgal representation of him. In his third-party complaint, Roach 

nllcges that PcltL imd Walker committcd legal inalpractice when it, 1) settled the Iiosario 

against his wislics, 2) billcd MLM for cxcsssive work, 3) breachcd its iicluciary duty to him, and 

4) liiilcd to propcrly represcnt liiiii in thc iiiatter, resulting in damagcs stcmming both directly 
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koni the iindeilying case atid from datiiagc to his rcputation as a doctor. Pcltz and Walker filctl a 

third-party aiiswcr denying it coiiimitted malpractice and now tirings this motion scckiiig 

summary juclgiiicnt in its I‘avor dismissing the third-party complaint, contending that Roach’s 

allcgations do not coiistitutc legal malpracticc as a matter of law. 

I n  support o l i t s  motion, Pcltz and Walker submit: 1 )  the lhird-party coriiplaint; 2) its 

lliirtl-party answci-; 3) a portion of Roach’s medical liability inswancc policy; 4) a copy or  tlw 

inamiiio~:raphy report allegedly signed by Roach, clatcd Decenibcr 7, 1991 ; 5 )  a leltcr horn Pcltz 

and Walkcr to Timothy Howcll, clairiis examiner for plaintiff Medical L,iability Miitual, dalcd 

Scptembcr 24, 1998; Oj the dcposition lcstiiiiony of Howcll dated Dcceinbcr 14, 2005; 7) tlie 

dcposition lestimoiiy of Roach datcd September 14, 2005; and 8) a letter by plainliff Medical 

Liability Mutual lo Roach dated August 18, 1994. Roach opposes tlic motion and submits lhc 

following documents: 1 j lhc ~ k t - p w t y  complaint; 2) Roach’s Notice of Appearance and Answer; 

and 3) tlie deposition of Steven Silvemian, an atloriiey at Peltz and Walker who rcprcseiited 

Roach. 

’l‘he rclevant facts are coiitaiiied in the partics’ iiioviiig papers and are discussed below. 

Roacli, a physician spccialiing in radiology, held ;1 medical inalpixcticc liability insurance policy 

issucd by Medical Liability Mutual Insurancc Company (hereinaftcr “MLM”). When a 

complaint was liled agllirist Roach in 1994 by Noemi Rosana, allcgiiig that hc failed lo propcrly 

analy7c lier ni:itiiiiiogr;ini liliiis and misdiagnosed her brcast caIiccr, MLM hircd the law tT1-111 o r  

Pdtz rind Wallccr to defend Roach undcr the terms of his liability policy. According to Roacli, lie 

iievcr iiiel with Steveii Silverman, his attorticy at Peltz niid Walker, until thc day of his 

deposition. ITc testiticd that lic was not prcpared for the deposition beforchatid, and that 
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Silverman iievcr met with him again in the nearly tcn-year long litigalion. Roach claims that he 

was iicver advised by his attorneys that he could hire his own counsel, that any amount paid by 

MLM would eventually be billed to Roach, or that MLM could scttle lhc case without Roacli's 

consent. In October 2002, tlie othcr defcndants in the case reacliecl a scttlemcnt agreenicnt in lhc 

amount of $340,OOO. At that time, MLM agrccd lo coiitributc $25,000 toward the settlement 

m o u n t  to get lioach out ol-lhc case. MLM paid the $25,000 settlciiient and  pelt.^ and Walkcr's 

legal costs a id  fecs. Undcr thc t e m s  of Roach's policy, his coiisent was not rcquired for MLM 

to scttle a claini, aiid MI,M retaiiied thc light to recover from Roach any legal expenses, 

judgment or settlcinent amount paid out on his behali: In the first-party action herein, MLM 

sought, and was granted, summary judgriieiit against Roach for those cxpeiises. The third-par-ly 

complaint seeks damagcs Crom Pelk and Walkcr for thcir alleged legal malpractice. 

'I'hc propoticiit of a motion Cor summary judgment must niake apt.iit/(iJicie showing of 

cntitlctiienl to j iidgmciit as a matter 01 law, tciidering sufficient evidence i n  an adi-nissible form to 

demoiistratc the absence of any matcrial issues of fact. (Alviircz v. Prospect Flosp., 68 NY2d 320 

[ 19871). Once the movant has riiade such ;L showing, the burden thcn shifts to tlie opposiiig parly 

to produce cviclencc in admissible form sufficiciit to cstablish tlie existciice of any iiiaterial issues 

01 Fact requiring a trial of thc action. (Ziickemcrn v. C'iiy ofhrcw York, 40 N-YZd 557 [ 19SO]). 

It is well eshblished that an action for lcgal malpractice rcyuires proof of thrcc elements: 

I )  iicgligcnce of the attoriiey; 2) that such iicgligcrice was thc proximate caiisc orthe loss 
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ZOOZ]). To establish proxiriiatc cause, it must bc shown that tlic party would have prevailed in 

thc underlying action or would not have sustained any asccrtainable damagcs. (Sd7wtrrtz v. 

Olshiiri Giw~iil~iiuii Frorite CY. Rosciizweig et a/.,  id.). Even with a sliowing that the attoiiiey was 

negligelit in her rcprcsentalion, a lack ol‘proximatc cause reqiiircs dismissal of the action. 

(S~*c.liwrrrtz I!. Olshcr~i Gmtditiaii F r o m  & Roscnzweig et nl., id; scc nlso Time1 v, Krcitzw & 

Vogdriit/ii, 293 AD2d 420, 421 [ 1“ Dcpt. 20021; Rcibiiicui v. Setric E /  al., 302 AD2d 290, 291 [ 1 ‘I 

Llept. 20031). 

Peltz and Walker argues that Roach’s first contention, that it scttlecl the Rosario c:isc over 

his otJjections, was nei tlicr negligent nor thc proximate cause of his alleged irijurics bccause it 

was M1.M who seltlcd the Rosario casc and not the law firm.  pelt^ and Walkcr submits tlic 

deposition tcstimony of Timothy Howell, the claims adjiister who worked on Koach’s case, in 

which he tcstilies thal Ihc claims comiiiittee which reviewed Roach’s ille Ibr MLM made the 

dccision to contributc “a sinall scttlcmciit” 011 Roach’s bchalf alter learning that thc co-dcfciidaiit 

was settling. The reason, according to Howell, was that allowing Roach to proceed as tlic solc 

deCendanl in the case would expose him to potentially incrcascd liability. Although Howcll 

tcsti fics that Peltz niitl Walker was notificd of the decision, he statcs that Pellz am1 Walker did 

not par-ticipatc in the meeting, was not consulted regarding thc scttlcmcnt, and that claims 

commiltccs such as this onc made scttlement decisions rcgularly on behalf of M LM. Roach, in  

opposilion, fails to submit any cvidcncc contradicting [he law fi1-tn’s cvidence that MLM seltled 

tlic claim 011 its own, but merely alleges Pcltz and Walker seltled tlic caw over his objection. 

Plaintiffs bold face assertions that Peltz and Walker made thc scttlcment olTer, are insufficient to 

raise a triablc issue of fiict about whcthcr the settlemcnt coiistitutes malpracticc. (,SLY> A r ~ f i r l f i  1’. 
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Dclhi C ’ o i i s l r i r c . / i o i i  ~’or/)orc~~ioi1, 77 NY2d 525 [ 199 I]). 

I n  his complaint, Roach also contends that Peltz and Walkcr brcachcd its fiducial-y duly to 

l i i i i i  a i d  failed to pi-opcrly rcprcsenl him in the Rosario matter, based oil his allegations that the 

altoiiiey assigned to rcprcseiit him had very little contact with him tlirougliout tlic l i  tigalion and 

on lhe firm’s fiilure to seek siiiiiiriary judgiiciit in Roach’s fiivor. lioach testified i n  his 

deposition that thc first tiiiic he met Steven Silvemaii, his attoiiicy, was at his deposition hi- thc 

Rosario action. Hc states that Silveiiiiaii never prcparcd him to testify and thal Silveiiiian 

ignorcd his requests to bc prcsciit at the deposi lions of other witnesses. While Iioach contends 

that lie and Silveimian inet oiily oiicc, at Roach’s dcposition, he rererences several lctter and 

phone call cxchangcs bctwccn tl-lcni. At his deposition, Silveiman rccallcd rcniarkably little 

aboiit the case, but did iiot dircctly contradict lioach’s testimony; rather, Silvcriiian insisted that 

he coulcl iiot say [or ccrtaiii whcii lie met Koach or how iiiiich contact tlicy had lhroiiglioilt thc 

co~irse of litigation. Peltz and Walkcr conlend that this is insufficient, ;is a iiialter oPlaw, to 

establish legal malpracticc. Tlic Courl agrees. Even taking all of Roach’s coiiteiitinns i i i  h is  

regard as lrue, the allcgatioiis do not constitute legal iiialpracticc. Roach does iiot allcge that 

Silvcinian’s failure to rcspond to Roach’s coiiimuiiications and dernands regarding the direction 

of litigation, even if. louiid to bc negligenl, are the proxiiiiatc cause of the Rosario matter’s 

rcsoliition or that they resultcd in ascertaiiiable damagcs to Roach. ‘There is iio evidence or 

allegation, for example, that, had Roach been present at tlic deposition of Rosario or any other 

witness, or had lie bccn iiiorc prcpared for his own dcposition in that casc, that MLM would have 

chosen not to settlc the niattcr. Without evidciicc that Silverman’s iiiaiiiicr of representation 

dfected the outcome of thc m:itter or the daiiiagcs sustained, Roach has hiled to raise an issue o[ 
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fiic t wirr:i 11 t iiig dcni n I o f su iiim ary j 11 d giii cnt , 

Roach’s contention [hat PcltL and Walkcr should have sought summary judgmcnt in his 

favor niiist likcwise fail. At his deposition, Roach testificcl regarding his passport, which was 

marked as an exhibit, and statcs that i t  shows he lclt the countiy 011 December 7, 199 I ,  the date 

that Roach was alleged to havc signed Rosario’s inamniography rcporl. Roach also testified Ilial 

hc iievcr performed work a1 Ihc clinic where Rosario’s rcport was ieviewcd. It is basccl on this 

evidence that Roach claims Peltz and Walkcr should have filed a motion lor summary judgiiienl 

in his favor in thc Rosario case. However, Pcltz and Walker argue in tlicir motion that Roach 

cannot demonstrate that a motion for summary judgment would have been likely lo siiccced, and 

thus cannot prove proxiinate cause. Pelt7 and Walker suhniit evidence that Roach’s co-dcli:tidanl 

in lhc Rosario iiiattcr tcstificcl in his deposition that Roach did, in fact, review lilms for the clinic 

in 1991, directly contradicting Roach’s dcpositioii testiriioiiy that hc iicver perfoi-mecl such wc)~ k. 

Wlielhcr his co-dele11dailt’s testimony is frlctually accurate or not, Roach was unlikcly to succcccl 

on any motion for suniniary judgnicnt in the Rosario iiiatler, as there were clear issucs of fiict 

raised by the conflicting testimony of Roach arid his co-dcfcndant. Roach subniits no evidcncc 

which would havc in-eftitably proved his co-defcndaiit’s tcstiiiiony to bc false or inaccurale 

sulficient to meet his burdcn on a motion lor summary j iidgriieiil in the Rosario inattcr, nor docs 

he siibinit copies o l  the relevant passport entries [or consideration on this niotion. In thc instant 

inalter, Roach’s belief, alone - iinsupported by any evidence in admissible form - that his 

passport would have conclusively exoncrated him, is insufficient to raise xi issue of fact 

nccessitatitig a trial. 

Roach’s liiial contention, that Pcltz and Walker billcd MLM cxccssively, is ncitlier 
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supporlcd by any evidence nor a basis upon which a claim for lcgal rnalpr-actice may lie. 

As Pcllx and Walkcr has made aprimci$icie showing of entitlenicnt lo judgmcnt 3s a 

rnattcr of law by dcmonstrating that Roach’s contentioils either fail to state a causc olaction 

sounding in legal mrilpi-actice or that the firm’s actions on Roach’s behall wcrc not the proximatc 

cause ol‘lioach’s injury. As Roach has failed to raise an issue of fact through the siibiiiission of 

evidciice in admissible fonn, Peltz and Walker’s inotioii must bc grantcd. 

Accordingly, i t is 

0 R D ER El) t 11 31 tli c th i rd-p arty defen cl w t ’ s 111 o t i 011 for sum 111 iiry j u tl gin cii t d i s I I 1 is s i ng the 

Ihird-party complaint is granted and the Clerk is directed to enter jiidgmeiit accordingly. 

’fhc h e g o i n g  constitutcs the dccision and order of this coii1-t. 

Dritcd: March 16, 2007 
ENTER: 

- 
Hen. Karen S.  Smith, J.S.C. 
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