
Advanced Fertility Servs., P.C. v Yorkville Towers
Assoc.

2007 NY Slip Op 30378(U)
March 23, 2007

Supreme Court, New York County
Docket Number: 0107564

Judge: Marilyn Shafer
Republished from New York State Unified Court

System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for

any additional information on this case.
This opinion is uncorrected and not selected for official

publication.



SCANNED ON 312812007 

U 
0 
LL 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
HQN. PJAR!I.PPN 3 ~ 9  KFQ~ h~qc 

PRESENT: -57- I PART d z  
Justice 

- v -  I 

MOTION SEQ. NO. -- 
The following papers, numbered 1 to were read on this motion to/for -- 

Notice of  Motion/ Order to Show Cause - Affidavits - Exhibits ... 

Answering Affidavits - Exhibits 

Replying Affidavits -. - .- . 

Cross-Motion: 1-11 Yes n No 

Upon the foregoing papers, it is ordered that this motion 1. '?.A 

PAPERS NUMBERED 

/ 
' Check one: I I FINAL DISPOSITION $NON-FINAL DISPOSITION 

Check if appropriate: c.1 DO NOT POSf [* 1 ]



SIJPREME COURT OF THE STATE OF NEW YOIIK - NEW YORK COUNTY 

PRESJ3NT: €ION. MAKILYN SHAlr’EK 
Justice 

PAK‘I’ 62 

ADVANCED FERTI1,ITY SEIZVICKS, P.C., 
INDEX NO. 107564/03 

Plain tiff, 
-against- 

YOIIKVII,I,I5 ‘I’OWKKS ASSOCIA,‘I’IIS, and 
RY MANAGEMKNT CO. INC., 

N SEQ. NO. 02 
Defendants. 

The following papers were rend on this motion to vacate: lJA IWltS NUMT1ERED 

Order 10 Show Cause 
Memo i n  Support of Ordcr to Show Causc 
All‘ii-ination in Opposilioii 
lie pl y A 1‘11 rim ti on 

Plaintiff Advanccd Fertility Scrviccs, P.C. nioves by order lo show cause pursuant to 

C’PI,R $5015 (a) 1 to vacate thc dismissal of its action o n  dcfault for plainlili’s failure to oppose 

3 motion to disrniss by defendants Yorkvillc Towers Associates and Iiy Managemen1 Co. Inc. 

I%linlilr a l f i rm h i t  it has ;I reasonable excux  lor the cleC;iuIt and a riieritorious defensc in thc 

tinderlying action. In opposition, delendants state that the instant motion to vacate is improper 

sirice it is prcciioated on CPLKg 3126, lor which the only remedy is appeal, and, in addition, a 

protxiblc subrogation actiori for similar relief has bceri brought by plaintiff in  Kings County 

(A fl? rmuli o t i  i 11 Oppos i li  o 11, I I ) .  PI ai n 1 i f f  fc rt i 1 i t y c I i 11 i c b roiigh t thc 11 ndc r l y i iig coiiip I ai 11 1 f‘or 

breach o f  contracl resulting from watcr damage to Lhc iiicdical offices i 1 leased f ‘ imTi  clefendants. 

This court granted ;I motion t o  strike [he pleading on del‘ault, with costs, by decision datcd JUIY 
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27, 2005, and following n stipulation of adjournment the within motion to vacate was fully 

submitted on 13ecember 13, 2006. 

As ;I matter of policy, courts prefer that actions be tried on the merits wherever possible, 

and f'or tllilt  purpose ii liberal policy is adopted with respcct t o  the opening of dci'aul t j iidgrnents 

in thc furtherarice ofjustice, so that parties rnay have their- day in  court ( C q p ~ l  v RKO S'tcrtzlcv 

Wriri icr Thwtcrs Iii(:., GI AD 2d 036, [ 1'' Dept 10781). CPLli $50lS (a) (1) provides, in part, tha t  

tlle court tllily relieve :I party of ;I juclgrtienl or order, 0 1 1  motion, 011 grounds of excusnhle clefaull 

i l  the motion is tnade within one year, or, under CI'LR $SO15 (b), oil stipulation or consent to 

VilcarLJI- by thc parties personally or he i r  attorneys. A motion to vpcn ;I d e l ~ i l t  is addressed to 

thc sound discrction 01 the court and is usually granted, provided the moving papcrs includc an 

alfidavit of incrit and a sufficient excuse for the default (Ckppel  v HKO Slrmley Wanzer Thmtc!r.s 

h-., s r r p u i ) .  To vacatc a default, the movant must demonstrate both ;i rneritorious defense and a 

rensonable C X C L I S ~  lor the defiiult (Aclzarnpon~ v Wrrigelt, 240 AD 2d 247, 248 [ I "  Dept 19071). 

CPLR $3126 governs penalties for rcfusal to comply with orders to disclose. It provides, 

in  pertiiicnt part, that if m y  party rcfuscs t o  obey an  order for disclosure, the court may make 

such ordcrs with rcgard to the hilurc or refiisnl including CI'LR $3 126 ( 3 ) ,  which providcs that 

"an orcler striking oui pleadings or parts thereof, or staying further proccedings unt i l  thc order is 

obcyed, or dismissing the ilctioll or any part thercof, or rendering ;I judgment by default against 

the disobedicnt party." In a properly contested motion predicated upon CYLR $3 126, an appenl 

of (lie resulting order or judgment is the proper and sole remedy or the defaulting party (Parker v 

&SL[[te Fur111 Mutunl Autonir:diilP f/i.%-. Co., 26 AD 3cl 7 19, 720 [3d Dcpt 2006]j. Ihwcver, the court 

has held that whci-e the dcfault that plnintifT sought to  vacate was hcr default in  opposing 

dcfendant's motion to prcclude in  the first instance, the trial did not crr in entcrtaining thc 

inotion t o  vacate ( idj .  
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Hcrc, thc dcLuil t which plaintiff seeks to  vacate is the dekiult in opposing defendants' 

motion to strike in  the first instance. Since h i s  iiiotiori W ~ I S  riot corltcstcd by plaintiff, appeal is 

not the appropriate remedy. 

Dcfcndants d o  not dispute that plaintifr's claim has merit, nor that the dcliiy is cxcusable. 

Plaintiff DI-. Melnick, founder and director of the fertility clinic, swears that the r-ncdicul ofrices 

wcrc Cloodcd, causing cxtcnsive toxic mold damage allegedly attributed to blldly installed 

clii c t work 11-om the b ui  Id ing ' s water tower (Order to Show Causc, M e  I nick A 1f.i i-ma t ion). 

Attorncy for plaintiff aftirms, and i t  is not disputed, that exigent circumstanccs prevented 

him from filing tir-ncly opposition to the motion, to wit, ;I medical emergency involving his 88 

year-old fiither (Order to Show Caiise, Newman Al'lirriiation). Defendants do not deny thiit they 

rcfuscd to cnrisent to a n  acljournmcnt of the underlying motion t o  slrilie, evicleritly rcqucstcd hy 

plaintiff at the last rninute, resulting in plaintiff's delayed arrival at the courthouse, opposition 

arid discovery responses in hand, after the motion had bccn submitted. So that the parties rimy 

havc their day i n  court, the court finds that thesc circumstances constitute sii1ficient excuse for 

plaintiff's dcfault, and the riiotion is accordingly restored to the trial calendar. 

'rhc court has considered defeendant's argiiment that :I subrogee insurer for plaintiff has 

apprcii t ly brought ;I complaint in Kings Coiinty i n  2005 aftcr coiniiieiiceiiieiit 01' the wilhjii 

aclion. This br;inch of the opposition is denied without prejudice to renew. Accordingly, i t  is 

OIIDEIIED that the motion is granted to the exterit that the default is vacatcd; and i t  is 

fii rth c r 
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OliDGIiED ihat ihe motion is clenied only wiih respcct io  the iinposi tion of costs, which 

are tu be pilid perstmiilly by counsel pursuant to the prior order of this court. 

’I’his rcflecls the decision and order of this court. 

Check one: [ X ] FINAL DISPOSITION [ ] NON-FINAL DISPOSITION 
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