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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK : [AS PART 50

________ T e e e X

MICHATL I. McGOLDRICK
Index No: 10R4K85/00

Plaintiff
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Motion Sequences 003 and 004 are consolidated for disposition. '

Plaintift: Michael F. McGoldrick (“McGoldrick™) brings the instant action against
defendants Mctropolitan Housing Partners LLC ("MITP™), Urban Residential, LLC (*Urban
Restdential ™), Christopher L Martorella ("Martorella™), and Jane  Gladstein (“Gladstein™)
(collectivelv. “the defendint=™) for breaeh ot connact. frawd. Daudalent tanster. wosl
st e Breacho o s o i A e

I NMotton sequenee G053 Derendants MU eban Residenoal, and Martorelf mios e 1o

dismiss pursuant o CPER 220 ™) b NMonon Sequence 000 Detendant Gladstem ey o 1.
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dismiss pursuant 1o CPLR 3211a)() and CPLR 3211(a) 7). In the alternative, she secks
summary judgment under CPILR 3212,
BACKGROUND

McGoldrick is a New York resident and domicihary. On or about Scptember 11, 2004, he
entered into an cmployment contract with MIP, a New York Limited-Liability Company.
Marorella and Gladstein were members of MIP, jomtly owmng 100% of the company’s
mentbership mterests.

Pursuant to the cmployment agreement, McGoldrick would serve as MIP's Chiel
Financial Officer. He was also to receive a performance-based bonus based upon MHP s profits.
Furthermore, the contract provided that f MceGoldrck was terminated he would receive, as
severance, his base salary for a maximum period of nine weeks. The severance payments would
end f McGoldrick secured employment prior to the mime weeks™ compleuon. However, if his
new salary was less than that which he earned at MHP, he would receive severance [or the full
nine weeks,

Prior to and after the employment-contract’s  formation, Martorella made  certain
representations to- McGoldrick regarding MHP s expected profitability. Based upon Mg
antcipated profits, Martorella told MceGoldrick that he swould be entitled to a $350.000.00 bonus,

B LRt St Y T T T E
mappronrite sesti advanees o e Fhos meluded cerbal ond wrttien connente. aud phyvsieal
contici NeGoldres overs thar thes belooor nade o uncommorntable, e he never vores!
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During the end of 2005 and the beginning of 2006, Martorella and Gladstein agreed to
chsband MIIP. Pursuant to an agreement between Martorella and Gladstein, the latter agreed 1o
indemnify the former for 459% of any claims brought against MITP by its then-current employees.

Martorella decided to create a new company named Urban Residential. MeGoldrick
alleges that certain MITP projects located outside of New York City were sold to it (MeGoldrich
Aff°d at page 3, paragraph 6). The Defendants dispute the aversion that these assets were sold.
(MHP, Martorclla. and Urban Residential Memo at page 7, Note 1)

On March 31, 2006, McGoldrick’s employment with MHP ended. McGoldrick was never
paid the bonus. On July 19, 2006, he commenced the instant action against the Defendants. On
August 11, 2006, the Defendants filed motions to dismiss. McGoldrick then amended his

complaint, and the Defendants withdraw their motions. The Defendants now seck to dismiss the

amended complaint.

Dismissal Pursuant to CPLR 3271
“A party may move for judgment dismissing onc or more causes of action asserted
agamst him on the grounds that the pleading fails to state a cause of action. . . (LR

320 a)( 7)) Ina motion to dismiss. the court takes the facts as alleced i the complaimt as true

s b e e e posatbe Tavora e i s 0 o o
Cdidteg baitiers, L Stace Sorcet Bapk oand Trose Coo 3ONY A AN2 (200500 e i
cinerton sowhether the pleading states a0 canse of action. and 11 [rom 1ts Towr corner- i
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motion for disnussal Wil fnl™ (dckerman v 204 Euse 407 Owners Corp., 189 AD 2d 665 | 1™
Dept 1993].)

Defendants Martorella, MHP, and Gladstein argue that the (raud claim should be
dismissed against them because it 1s a) not plead with the requisite specificity and b) s

duplicative of the breach of contract claim.

a. Pleading with Specificity

In order to sustain a claim for fraud, “therc must be a knowing misrepresentation of

material fact, which is intended to deceive another party and to induce them to act upon it,
causing wyury.” (Sokolow, Dunaud, Mercadicr & Carreras LLP v Lacher, 299 AD 2d 64 [
Dept 2003].) TFurthermore, “each of these essential clements must be supported by factual
allegations sufficient to satisly the requirement of CPLR 3016(b) that the circumstances
surrounding the fraud be pleaded m detail.” (Bramey Associates. Ine vy CBI dgencies, Lud, 149
AL 2d 383 [1¥ Dept 19897)
Here, McGoldrick pleads that:
During 2004, prior 1o the time that Plamtd entered mito the contract. with MLIP,
Defendants Martorella and Gladstein, both on behall of MHP and in their
mdrvidual capacities, made certain representations o Plaint {1 i order to induee
Plamti(T to take cinplovment with M.
(Compdoe 20 Gndeccs s rdenttes the n o s swien to2 alivee U g e
statenients were made and who made thean Pucthicneres MeGoldriek spectiies wiat b oo

Were material et thsrepresentiions

MUP and s alidiees were very protiable and wonid contmue 1o be verny prodiitable
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[McGoldrick] would recerve an annual performance bonus based on the

anucipated profitability. . the performance based bonus would be based on 50% of

the expected share m the profits. . Jand]| Plaintiff would receive severance [if] MITP

were to termimate Plamtift’s employiment
({9 23-25).

While McGoldrick articulates those assertions he avers were fraudulent, he fails (o meet
the herghtened-pleading requirement that they were knowingely filse when made. Rather, he
merely concludes that they were, but contradicts that aversion and offers no support for it (/d, 4
26)

Fiest, MeGoldrick alleges elsewhere in the complaint that MITP was profitable for vear
ending December 2005, thereby entitling him to a bonus. (/d, 9§ 7/) It is contradictory to alleye
that the representations concerning MITP's expected profitability were talse only to aver that the
compuany is indeed profitable. Sceond, while he alleges that Gladstein informed him in
September 2005 that Martorella “told Landis [a MIIP investor] that Plainti{f’ would not be paid
any bonuscs nor any severance”, this statement’s coutext is not amplified. (/d, 4 27) This simply
alleges that «r some point prior to September 2005, Martorella determined that McGoldrick
would not get paid a bonus in contravention of the contracCs terms. This is nor an allegation that
Martorclla and Gladstemn knowingly told McGoldrick that he would get paid a bonus and get
SCVCTHNCC W Ien 1w s never therwr iIHCHIIUH 10 Jo so.

Poactor s e e s anden b preaans s wnlh oo nlann Aecardioe s
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h. Duplicative of the Breach af Contract Claim
“To plead a viable cause of action for fraud arising out of a contractual 1‘cizlti(_)1'1shi;x the

plamtiff must allcge a breach of duty which is collateral or extrancous 10 the contract between the

varties.” (Krantz v Chateaw Stores o Cunada, 256 AD 2d 186 (1% De it 1998.]) “No cause of
f ) I

action for fraud is stated or exists where the only fraud charged refates to a breach ol an
employment contract.™” (Dalion v Union, Bank of Switzerlund, 134 AD 2d 174 L Dept 1987
“The mere addition of allegations that the contracting partics did not intend 1o mect therr
contractual obligations docs not scrve to convert a causc of action lor breach of contract into one
tor fraud.™ (Deviin v 645 First Ave. Manhattan Co, 229 AD 2d 343 [I* Dept 1996].)

Here, McGoldriek’s fraud claim does not contain any allegations beyond the breuch of:
employment-contract claim. To be sure, both claims allege that he did not receive hig bonus, nor
was he paid severance. (¢ omplaint, § 16, 17, and 21) The fraud claim does contain the additional
contention that Martorella and Gladstein “made certain representation” in order o induce
MecGoldrick to enter into the cmployment relationship. (/d/, 11 22-23) But this aversion reverts back
to the breach-of~cmployment-contract cluim because it is this alleged fraud that lead to the
contract’s formation. Morcover, the fraud claim merely contains the additiona allegation that
MEP. Martorelia, and Gladstein did not intend o honor their contractual abligations.

e St e achare e Ol o SIRE
Vo el sapra ) siee e and el g weneal with that 1or heench ol (e Snplovineng

Sontracto 1omust be disimi-oed
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Third Cawuse of Action: Fraudiudent Transfer

The Defendants argue that the fraudulent tansfer claim should be dismissed because
MecCGoldrick fails to meet the specilicity requirements under NY Debtor & Creditor Law § 274 and
276. MceGoldrick argues that his claim gives rise to an inference that these Defendants intended 1o
hinder, delay. and defraud Inm by siphoning assets away [fom MO, and therefore should not be
dismigsed.

a. NY Debor & Creditor Law § 274

“Every conveyance made without fair consideration when the person making it is eneaged
or s about to be cngage in business or transaction for which the property remaining in his hands
after the conveyance is an unrcasonably small capital, is {raudulent as to creditors and as to other
persons who become creditors. . without regard to his actual intentC (NYDCL 8§ 274).

Here, McGoldrick alleges that

upon information and beliel. . .MHP and/or Martorella and/or Gladstein caused the

transfer of assets from MHP to Urban Residenual in violation of New York Debtor

and Creditor Law 274 in that the conveyances were made without fair consideration

and/or property remuining m the hands of MITP after the convevances constituted

unreasonably small capital. Upon information and belief, MITP or Martorella retained

elements of control over the transterred assets subscequent o the conveyances.

(Complaint at page 7, 91 35)

T L R X P OO S PR HUR S RS

Crriermore he cnumarn o f s B
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Here, MeGoldrick identifics the parties who were allegedly imvolved m the transfer and ihe
property that 1s the subjeet of it. However, the pleadings arc bereft of allegations that the
consideration paid for these assets was less than (air value, and that MHP was Teft with ap
unrcasonably small-capital amount afier said transfor. Moreover, McGoldrick does not plead
particulars regarding the assets involveq: namely, the value of the assets sold, the amount they
were sold tor below fair value, and MI's financial health prior to and after the asset transfer,
Instead, he reaches “bare lepal conclusions™ that are insulficient 1o state o claom. (See Aficher v
McKeon, 228 AD 2d 232 [ Dept F9981 )

h. New York Debror & Creditor Law § 276

“Lvery conveyance made and every obligation incurred with actual intent, as distinouished
from intent presumed in law, to hinder. delay. or defrand cither present or future creditors, 15
fraudulent as to both present and future creditors” (NYOCL S 276) “Due to the dithculty of
proving actual intent to hinder. . the pleader is allowed to rely on ‘hadges of fraud™ o support his
case. . these “badges of fraud” may nclude: a close relationship between the partics. .
questionable transfer not iy the usual course of business: inadequacy of consideration; and
retention of control of the property by the transfer afier the conveyance. " (In Re Sharp

lcrnational Corp, 403 F 3 43 [2% Cr 20031, applving New York L)

Plote, oo v 0 0 o NN

O itormation and behe! i tinnes prot o and o subsequent the execation of
the Celadsiens NMartorel o Arreement. Detendant MU and o Martorella and or
Panets from NP o Urban Residentiad in violaio

Celadstern cansed e mansior of
OF New Y ok Diebor and Creditor Favwe o 276 iy hal sand CONN OV e e

made with actuad tient o hinder., detay s ordefrand present or fuire credio) -
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(Complaint at puge 7. 436)
McGoldrick relies on what he avers are “Badges of Fraud™ to support his contention that

the alleged assct sale was [raudulent. (Memo in Opp 'n ar pages 4-3) The question of raudulent
intent is indeed one of fact rather than law, and proving it can be difficult. Badges of Fraud as
circumstantial evidence, 1f sufliciently plead, can assist a plaintiff in overcoming a motion to
dismuss. (See, Altmin v Frankel, 208 AD 666 [ 1% Dept 1945].)

[lere, the partics to this alleged transaction were closely connected. Indeed, Martorella and
Gladstein were partners in MEP, and Urban Residential is Martorella’s new business venture. But
this 1s where MeGoldrick’s suflicient, circumstantial-evidence pleading begins and ends.

First, as discussed supra, McGoldrick’s pleading does not contain any specificity that the
consideration for this alleged transfer was less than [air value. Second, there is no allegation that
this supposed asset sale was conducted outside the normal course of business. McGoldrick atrests
that Martorclla and Gladstein decided o end their partnerslup in MIP and that Martorella
intended to form Urban Residential and purchase some MIUP assets. (McGoldrick Aff'd at pages 2-
3, paragraph 6) Indecd, there 1s nothing abnormal about selling assets of a company whose
ownership status was changing. Third, he only surmises that MHDP retained control over these

assets after the sale; he fails to allege facts to support this assertion.

Finallvo while there 1s an allegation that “the eventual profits | from the transferred aascte
W e e e comipieabon ol PlontT bones T the pleadines do onot artiealaie s

it his bonts was ndecd o dernve el rom saad wesets (Complaig ar JRS
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efforts on the part of the debior 10 elude payment.” (See, [earn 45 St Corp v Jano, 283 NY 139
[1940].) McGoldrick tuils to plead that he suffered any damages and did not get what was owed (o

him because of the alleged fraudulent transler,

. CPLR 321 1d)

In addition. McGoldrick avers that many of the facts that are in existence (o Jusuly fus
fraudulent aansfer claim are in the Defendant's possession. and that they have blocked his aceess
to that mformation. (McGoldrick Affd. page 13, % 40). He relies on CPLR 321 [(d), which
provides that:

Should it appear from affidavits submitted in OpposIon to a motion made

under subdivisions (a) or (b) that facts essential to justify opposition may cxist

but cannot then be stated, the court may deny the motion, allowing the moving

party Lo assert the objection in its responsive pleading, il any. or may order 4

contnuance to permit atlidavits to be obtained or disclosure 10 be had and may

make such other order as may be Just.

Here, the sole aflidavit offered in opposition to the instant motion is McGoldrick’s. As
with his moving papers, he fails to present to this Court any facts that would justity denying the

motion. The only attestation is that the Defendants failed to respond o his document demands. (44

al page 13,9 40) But this is insuflicient to warrant he mvocation ot CPLR 321 1idy. T he

phuntfs burden 1s 1o convinee this court tha Fets mas exisUto derear the wmotion. (See 7e -+
Vot Do o D SN 2l VIV Hleres Moonadonisr el el U

betund b rationale Tor carnenaing a fravdulent wansicrenes ol aginst the Deren L
Frrthermore, with the failure 1o tdentifv facts s the faek of speciicies i 1o w here ey iy o
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The general assertion that the Delendants possess that which MeGoldrick cannot even articulate 1s
insuffictent to deny the motion pursuant to CPLR 321 1H(d).

McGoldrick has not adequately plead a cause of action for a fraudulent transfer against the
Defendants. Nor has he satisfied his burden under C'PLR 3211(d) to deny the Defendants™ moton.

Accordingly, this cause ot action is dismissed.

lrowrth and Fifth Causes of Action: Sexual Harassment

Defendants MIUP and Gladstein seck dismissal of the sexual harassment claims brought
agamst them under the New York Human Rights Law and the New York City Administrative
Code, averring that McGoldrick fails to sutficienty plcead it and that documentary evidence relutes
8
a. Hostile Work Environment

To establish a sexual harassment clamm under both the New York Human Rights Law and
the New York City Administrative Code, the plamtift must show that he 1) belongs to a protected
class; 2) was subject to unwelcome sexual advances: and 3) the harassment complained about was
based on sex. (MeKinnev's Executive Lawe § 2907 New York Ciov Administrative Code s 8-107)
The stndards for recovery under New York are identical o that ol the federal standards nnder
et e e s e o N SN Ad 2 ST

Chonostde work envromment st when the workplace o permeated with disciiminatos

mtnndaton. rrdreules and msul thas s sutficientdy severe o pervasiye w alter the condition . of
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the victin's employment and create an abusive working environment.” (Beharry v Guzman, 33
AD 742 [2™ Dept 2006].) “The discriminatory conduct at issue, therefore, must be more than
episodic; rather it must be sufficiently continuous. . .7 (Concord Limousine, lne v Oreznolis 7 Misc

3d 1026(A) [Kings County 2005].)

i his complaint, McGoldrick alicges that

On or about April 2005, Defendant Gladstemn commenced a continuous course of
conduct vis-a-vis Plaintiff that continued through Mareh 2000, includmy, but not
limited to the making of sexual innuendo, calling PLuntitl “Sweety™, “Luv", and
“[oney”. . . by asking for *hugs™ which Plaintiff would attempt to reject. . .and
Defendant Cladstein would hug Plaintiff and press her body and her breasts up agamst
him. . .and would usc inappropriate verbal and written sexual language

in her communications with Plaintiff. - .[which] created an uncomfortable, humiliating.
demeaning, and hostile work environment. . [and] similarly situated female employees
[were not treated in the same manncr]

(Complaint at page 9.4 41 -43)

Here, McGoldrick pleads that Gladstein treated him distinctively different from his female

co-workers. which alleges that her behavior was based on sex. Morcover, he alleges that Gladstem
continued this behavior for the cleven months prior to his departure fromy MITP; 1t was not simply
sporadic occurrences. Finally, he asserts that this pattern ol conduct was not welcomed, and

embarrassed him.

When examinine the reasonableness of offiee conduct, “the inquiry requnes vl
e e e el particudiar Dol or oesir dind T espertenicad e

S i v Sumdonner Ofhiore Services, 320N TS HIVO0E Both the objectve

aabecty o ostncdards should be useds e Hohitsironoy Mewo Nocth Comniider RE Co. 8O Supp
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Objectively, the terms “Sweene”, “Luv”, and “Honey™ arc ones ol alfection. endearment,
and casual banter. These alone are insufficient for McGoldrick to satisty his pleading requirement
that the comments werce overtly-sexual in nature. (See, Constantine v Kav, 6 Mise 3d 927 (Kings
County 2004].) Morcover, while McGoldrick alleges there was “inappropriate verbal and written
sexual language™, he fails to articulate what these communications were astde frony the previonsly-
mentioned, non-sexually suggestive comments. Rather, he concludes that sexoally-charged
comments were made but does not offer factual assertions to support his allegation.

In support of her contention that her relationship with McGoldrick was such that the
alleged comments could not be deemed sexual harassment, Gladstemn proffers a copy of an cmail
correspondence between her and McGoldrick. In it McGoldrick writes:

.. .there 15 not a sole T would feel good about doing this with except vou. You

have so many traits that T admire and appreciate. Your smarts and love for the

business fundamentals are what drew me to you, your compassion and soul as a

person 1s what gives me great comfort looking forward. . .

(Gladstein Aff'd, Iix 12)

This email was written in August 2005, which is roughly m the middle of the pertod MceGoldrick
alleges Gladstein sexually harassed  him. This email doces not objectively  demonstrate o

relattonship where Gladstem s o havasser: rather icimdicates that <he and Metoldrek adnured one

1

methr professaonatly and personallve (Secs haaear T 0 U0 B s s D e
docs ot dspute this emarls or s objectve dedic e nn s apposition,
NMorcover, Gladstem ™ phvsical contact wah MeGoldrick “hues™  cannot reasonabn by

plemd s sexually-suggesuve. (See, /do) While wrenabh areasonable person may fid s condu s




annoying or even offensive, 1 fails 1o rise to the level of pervasive behavior. (See, Sping v Our
Lady of Mercy Medical Center, 2003 WL 2243414 [SDNY 2003).) Therefore, from the objective
vantage, this conduct 1s not actionable. (See, Quinn v Green Tree Credit Report, 159 F3d 759 (2
Cir 1998])

But (s inquiry must also wke into account McGoldrick’s  subjective  impressions
regarding the alleged behavior. (See Wahlstrom, supra) He pleads that Gladstein’s conduct niade
him uncomfortable. (Complaing ar page 99 43) But MUP and Gladstein argue that he failed to
take advantage of any “preventative or corrective opportunitics provided”™ by MHP. (Sec.,
Burlington Industrics v Ellerth, 524 US 742 [1998].) To be sure, the complaint is void of any
reference to this.

If a complaint 1s found 10 be sulficient, “affidavits that contain sufficient detai!, which
are submitled in opposition, may cure any detects found in the complaint.” (See Leiderman 1
Gilhere, 176 AD 2 525 [ 1" Dept 19917.) Here, McGoldrick attests that

- .there was no Human Resources Department at MITP and, accordingly, my only

potential avenues of complaint were to Gladstein or Martorella. In the case of

Cladstemn, complaints would have been futile. . With respect to Martorella. . [he]

was not responding to my concerns since he had moved across the streel to focus
on his new firm. . Nontheless. | did speak 10 2 number of persons at MHP,

(M eCioldricd L ar paees [0 )5 80
e pead e 0 plames n vl DY Snpiovees. But e o o
aifege thar the e mdivduals were NP ciiplovees whe possessed the anthoriy o recii, e

stitatan Furtheraore. an the sanre tme he avers tis condue oceurted. e was negotanm g v

[* 15]




Gladstem the possibility of joming her in her new business venture. (Gladstein AJf'd ar page Y
29) McGoldrick justifies his failure to directly complain to Gladstein because it would have “been
contrary to [his| financial interests.” (McGoldrick Af)'d at page 15,9 43) However, his pleading
fails to adequately justify his failure to complain. Indeed. he avers that Gladstein's conduct made
him “uncomlortable™, yet he refused to complain. Instead, he sent her an email expressing his
admiration ol her. (Gladstein Aff'd, supra) It McGoldrick was  subjectively oftended by
Gladstem’s behavior, the moving papers indicate McGoldrick could indeed have approached her
without worry of retribution.

The reasonable person could not find Gladstein’s behavior hostile or abusive, (See, San
Juan v Leach, 278 AD 2d 299 [2™ Dept 2000].). Indeed, Gladstein’s words and actions cannot be
labeled sexually deviant or appalhing by an objective standard Since McGoldrick [ails to plead
such severe behavior, the clatm [or this form of sexual harassment is dismissed.
b. Quid Pro Quo Sexual Harassment

In addition, McGoldrick alleges that Gladstemn “engaged in a quid pro quo sexual
harassment.” (Complaint at page 10, 9 48) “In order to sufficiently plead a cause of action for this
form ot sexual harassment, a plainttff must present evidence that he or she was subjected (o
unwelcomed sexual conduct and that the reaction 1o the conduct was then used as a basis for

S b o TRl L Uy con healiodl aer conditons, o privileps o

ctipiovient T C aarcoy Orvlics 239 N0 2ARY [ Dept T[99
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Crladstemn in [her| contemplated disengagement with Martorella with respect

to their membership interests m MHP | Plaint{t would benefit. . .sexually.
(Complaint at page 9, Y45)

Here, while McGoldrick pleads that embedded in Gladstein's employment offer were
sexual benefits, he farls to allege the ramification of his rejecting her advances. While McGoldrick
does contend that he was terminated from MIUP, he does not link his termination as retrtbution for
spurring Gladstemn’s advances. He thercfore does not safficiently plead a guid pro guo sexual
harassment claim, and the motion to disimiss this harassment form accordingly is granted.

Punitive Damages Claim

The Defendants oppose McGoldrick’s request for puniuve damages in his fraud, fraudulent

transfer, and sexual harassment claims. Since these four causes of action were dismissed, the

Defendants” opposition necd not be addressed.

Sixth Cause of Action: Breach of Contract/Third Party Beneficiary

Defendant Gladstein argues that McGoldrick has no standing to bring the breach of
contract/third-party beneficiary claim against her. ' In order o have standing to assert a breach of
contract claim as an intended third-party beneficiary 1f

recognition ot a right to performance i the benefictary is appropriate to effecuiue
the mtenuan ol the parties and either o) the performiunee o) the

W s satesry an onhoaton o the promse o pas ocn o ot bensh
oethe arrenmstanees idieate that the promese mtends to v o the benencany the
“Detendant NP Manorellns annd Uchan Residenua! alvo move 1o o SMeGoldrch sl G o
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benefit of the promised performance, An meidental beneticiary is .. not
an intended beneficiary.

(La Salle National Bank v Iirnst & Young LLP. 285 AD 2d 101 [17 Dept 20017
MecGoldrick alleges that

Upon information and belicl, as part of the Gladstein/Martorella Agreement,
Detfendant Gladstem, imndividually, agreed to be responsible for 45% of any
claims that Plamtiff successfully asserts against Detendant MHP and/or
Delendant Martorella. . .. Plamtiff was and 1s an intended third-party
beneficiary. . .Defendant Gladstem is by contract mndividually lable to
Plamuff to the extent of 45% of any claums. . .

(Complaint at page 12,9 60-62)

Here, McGoldrick identifies the contract and Gladstem’s obligations under it. He further
concludes that he 1s the ntended beneficiary of Gladstemn’™s 45% indemnification, but fails to
proffer allegations to support this. He does not plead, nor specity the contractual provision, that the
Gladtsein/Martorella agrecinent was created in any way to satisly McGoldriek™s purported right 1o
4 bonus and severance-payment under Ins employment agrecment.

The Gladstein/Martorella agreement provides i relevant part that

In the eventany of the Emplovees asserts any claim for compensation against

[Martorella or MHP| or any ot tts aftiliates and 1s success(ul in connection with

any such clatm or any such claim s settled or compronused. |Gladstein] acknowledges

and agrees that she shall be responsible for forv-five pereent (43%4) of the wmount pand

or pavable to such person and TGTadstem ] shall pav such o o I et

R N Y T IS A TR PR

Drctendants MU ana Crladsten coy e th- Cort that the Griacssm Mantocs e Neteoment contane!

conhidential mroruton Fhey were msnuctod o prosrded redac b cope o the sereement that contamed 1

relevant provisions for inciuston m e recosd. and o dl cops Toran in oo s ovion
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(Gladstein/Martorella Agreement at page 8, §()))

Where “the language is clear, uncquivocal and unambiguous, the contract is (o he
mterpreted by its own language.” (R/S Assocs. v NV, Job Dev. Awh., 98 NY2d 29, 32 [2002).)
“When partics set down therr agreement n a clear, complete document, their writing should as a
rule be enforced according to its terms.”™ (/d.) This agreement clearly provides that if any claims
are successfully brought against MHP, Gladstein would be liable o Martorella and MITP for 45%,
of said claim. It docs not grant McGoldrick the right to seck redress directly against Gladsiein, Nor
doces it give im any direct benefit whatsoever against Gladstein or MEIP. Rather, tf McGoldrick is
successful m his breach of contract claim against MIIP, it is Martorella who can seck
mdemmtfication from Gladstein in order to satisfy the judgment. Since McGoldrick fails to plead
that he ts an intended third-party beneficiary to this agreement, and the documentary evidence

supports that he is in [act not so, the motion to dismiss this claim is granted. -

Stmmary Judgment Pursuant to CPLR 3212
In her Notice of Motion, Defendant Gladstein moves this Court for summary judgment

pursuant to CPLR 3212 as an alternative to her CPLR 321 1(a)(1) and (a}(7) motions to dismiss.

Voo e i e s e o o Brcac i cn e aninect aad P Bonern
s e s v rcedre o aesert oo e cnan o e e e e S0 ot nnnist Glad e shou k!
rennin cVcendr s Monioeandane o Laaai pages O 200 N o dineet el renann adaiest Gladsten
Muotiondel Bt e ol Acion tor Breach ol contaet, whicl s nota subject of the nstnt motio. 1 prload
arnnnsC MEP e sabic TEMeGokdiod sieceeds undes hat clanns s ondd be aramst MU the detendan

whent b plead e aeanse Gladatein s Tabnliny et secnaro sooubd e MEE, as discnesod e

I&
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sSimce all claims agamst her were disnussed under CPLR 3211, this Court need not address her
summary judgiment motion.

CONCLUSIO

IFor the foregoing reasons, 1t 1s hereby

ORDERED that the motions to dismiss the second, third, fourth. fitth, and sixth causes of action
arc granted, and the Clerk of the courtis directed to enter judgment in favor of the Defendants.
dismissing these clanms against them, with costs and disbursements to Plaintitt as taxed by the

Clerk: and 1t is further

ORDERED that Gladstein’s motion for summary judgment is denied as moot.

This shall constitute this Court’s decision and order.

Dated: March 20, 2007
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