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SUPREME COURT OF THLE STATE OF NEW YORK
COUNTY OF NEW YORK : PART 61

Fanny Carrera and Juvenal Carrera DECISION/ORDER

Plnintiﬁ _ Index No. 108807/05

agamst — E D Seq. No.l
Mo
Stephan Roach and Carol Schwarte, <8 2097 Present:
) N,
LIS\ v
Dg&%gﬁ/‘gg/r Rolando T. Acosta

OFF‘/,«P Supreme Court Justice

The following documents were considered in reviewing delendants’™ motion for an
order granting summary judgment dismissing the complaint:

Papers Numbered
Notice of Motion and Affirmation 1 (Exhibits A-(3)
Affirmation and Affidavit in Opposition 2 (Exhibits A-C)

Plaintiff, defendants’ house keeper, was injured when the stool she was using to clean
bookshelves collapsed.  Defendant moved tfor an order granting summary judgment
dismissing the complaint, arguing that they owed plamtiff no duty of carc, and cven if they
did, they had no notice (cither actual or constructive) that plaintiff was using the stool to
rcach high places. Indeed, they argued, the stool, which held a vase and flowers, was used
for decorative purposes only. They also argued that res 1psa loquitur, which requires, inter
alia, that the stool was under defendants’ exclusive control, Cohen v Interlaken Owners, Inc.,
275 A.D.2d 235 (1 Dept. 2000), is inapplicable to this matter.

Plamtiff disputes that the stool was for decorative purposes, noting that it was keptin
the laundry room with other cleaning supphics. Morcover, although defendant had nitially
provided a small step ladder that plaintiff uscd to elean the book shelves, that ladder had been
missing from the apartment for the six months proceeding the accident. The other ladder was
too big to be used 1 the arca where the aceident occurred.

Viewing the lacts i the light most favorable to the non-moving party, Fundamental
Portfolio Advisors v. Tocqueville Asset Management, 7 N.Y.3d 96, 106 (2006), defendants
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have failed to cstabhish their prima facie entitlement to summary judgment. Contrary 10
defendants™ assertion, they notonly owed plaintifta duty to warn her of dangerous conditions
in the apartinent, but they also had a duty to keep the apartment in a reasonably safc
condition.  Westbrook v. WR Activities-Cabrera Supremarkets, 5 A.D.3d 69 (1% Dept.
2004).

iven if defendants had estabhished their prima lacic entitiement to summary judgment,
the burden would simply shift to plaintif[ to raise triable issues of fact. Zuckerman v, City
of New York, 49 N.Y.2d 557, 562 (1980) Here, there arc triable issues of fact of whether
defendants had knowledge that plaintiff was using the stool, especially given that the small
ladder which plaintifThad previously used was no longer available and the stool at issue was
kept in the laundry room with the other cleaning supplics. There are also issues of fact as to
whether the stool was sale for the purposes for which it was provided, Nosowitz v 75-70
Polk Avenue, 33 A.D.2d 648 (2" Dept. 1970), and whether the stool was defective. Agnelli
v Tonegatti 20 A.D.2d 887 (1* Dept. 1964).

Defendants’ claim that they did not have exclusive control of the stool such as to
preclude reliance on res ipsa loquitur is not dispositive of this motion. According to
defendants, platitf conceded using the stool on numerous occasions and thus, by definition
she exercised “considerable control over [the] stool.” Exclusive control, in the context of res
1psa loquitur, however, means:

that the evidence "must afford a rational basis for concluding that the cause of the
accident was probably 'such that the defendant would be responsible for any
negligence connected with it." " (2 [arper and James, Torts § 19,7, at 10806, quoting
Prosser, Res Ipsa Loquitur in California, 37 Cal L Rev 183, 201 [1949].) The purposc
is simiply to eliminate within reason all explanations for the injury other than the

defendant's negligence. . .. The requirement docs not mean that "the possibility of

other causes must be altogether eliminated, but only that their likelihood must be so
reduced that the greater probability lics at defendant's door." (2 Harper and James,
Torts § 19.7, at 1080).

Dermatossian v New York City Trangit Authority, 67 N.Y.2d 219,227 (19806). Thus, the fact
that plaintitf in this casc used the stool docs not necessarily preclude the use of res ipsa
loquitur. Indced, the facts in this case are remarkably similar to those in Nosowitz v 75-70
Polk Avenue, supra, 33 A.1.2d 648. In Nosowity, the plaintifT, a tcnant in a building owned
by defendant, was injured when the stool he was standing on to change a (use collapsed. The
fuse box was in the boiler room and there was cvidence indicating that the stool had been
provided by the defendant. Other tenants had access to the boiler room and at least one other
(enant had used the stool for the purpose of changing a fuse. “No proof of negligence other

7
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than the happening of the accident was protfered by plaintifl.” Id at 649. The trial court
dismissed the complaint at trial at the end of plaintitf’s casc. In reversing, the Appellate
Division, Sccond Department, held:
"The requirement ot exclusive possession and countrol 1s not an absolutely rigid
concept. It implies that the possession and control of the defendant over the
instrumentality are of such a character that the probability that the negligent act was
caused by someone other than the defendant is so remote that it is fair to permit an

2d 3062, 364). "The exclusive control requirement 1s thus subordinated to its general
purposc, that of indicating that 1t probably was the defendant's neghgence which
caused the accident” (Corcoran v, Banner Super Market, 19 N Y 2d 425, 432
lemphasis n original]). In the instant casc the only persons who had access o the
bascment were employees ot defendant and tenants who had the right to enter to
change their fuses. The jury could have found that defendant had supplied the stool
[or the precise purposce of permitting these partics to stand upon it to reach their fusc
boxes. The evidence was uncontradicted that plaintift's fuse box was located in such
a position on the wall that an objcct to stand upon was a necessity il the box werce to
be reached. 1t makes no difference that defendant may have been under no duty to
supply such an object since the jury could find that it chose (o do so. Defendant then
was under an affirmative duty to usc reasonable care o sce that the stool it provided
was safc for the purposc for which it was to be used (Prosser, Torts [3d ed.], § 03, pp.
418-420). The fact that other tenants could have used or did use the stool for the
itended purpose does not render its sudden collapse under normal usage less
susceptible ofan inference of defendant's negligence (cf. Kane v. Juck & Betty Realty
Corp., 14 A D 2d §85). Accordingly, on this record, the jury was free to find that
defendant was at all times in posscssion and control of the arca in question; that
defendant supplied this stool for the use of its tenants; that plaintiff was lawfully in
the arca and was injured while properly employing the stool thus furnished to him by
detendant; and that the collapse ot the stool was an accident which docs not ordinarily
occur in the absence of neghigence. The fact that other partics similarly had been
invited (o use the stool does not so weaken the mference of defendant's negligence
with respect to this particular kind of accident as to render the above-mentioned
doctrine mapplicable.

Id. Here, as in Nosowitz, a trier of fact could find that defendunts were in control of the
stool, that it was provided for plaintiff’s usc in cleaning the apartment, and that the collapse
ol the stool was an accident which docs not ordinarily occur in the absence of negligence.
That being said, however, whether the Court will actually give the jury a charge on res ipsa
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loquitur,' NY PJ1 2:65, is a decision that will be made at the time of trial.
Accordingly, 1t is hereby

ORDLERED that defendants’ motion for an order granling summary judgment is
DENILD.

This constitutes the Decision and Order of the Court.
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1. Res ipsa loquitur docs not create a presumption of negligence, it mercly permits the

Jury 1o infer negligence from the circumstances of the occurrence. Morcjon v _Rais
Construction Co., 7 N.Y.3d 203, 209 (2006). Indced, even in the absence of rchuttal, the
jury 1s not bound to draw the inference ol negligence. Id.; Kambat v. St Francis Hospital,
89 N.Y.2d 489 (1997).
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