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SCANNED ON 312812007 

/ 

SUPREME COURT OF THE STATE OF NEW’YORK - NEW YORK COUNTY 

PRESENT: \J/A F t K (  PART C4-z 

MOTION DATE 

The following papers, numbered 1 t o  were read on this motion to/for 

PAPERS NUMBE- 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits __ .-p -~ - 

~. ~ Replying Affidavits -- 

Cross-Motion: 1 1 Yes r I NO 

Upon the foregoing papers, it is ordered that this motion 
!A 
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SUPREME COURT OF THE STATE OF NEW YORK - NEW YQRK COUNTY 

PRESENT: HON. MARILYN SHAFER 
Justice 

. -. -. -_ 

PART 62 

DENlS KRASNOV, INDEX NO. 115752/03 
Plaintiff, 

MOTION DATE 

MOTION SEQ. NO. 008 
-against- 

DR. BOB WINEGARTEN, DR. CARLOS CARNIERO, 
DR. MARK XENAKIS, DR. FALGUNI PATEL, 
DR. TATIANA BERMAN, JERRY H. LYNN, D.D.S., 
SOL STOLZENBERG, D.M.D. d/b/a/ TOOTHSAVERS, 
and TOOTHSAVERS, 

Defendants. 

The following papers, numbered 1 to 7, were read on this motion to renew and reargue 
the post-trial motion to set the verdict aside: 

PAPERS NUMBERED 

Order to Show Cause - Exhibits 1 

2 

3 

4 

5 

Notice of Cross-Motion 6 

Affirmation in Partial Opposition 

Affirmation In Partial Opposition 

Reply Affirmation 

Rep I y Affirm at i o n 

Affirmation in Support 7 

Cross-Motion: c.11 Yes 1.1 No 

Upon the foregoing papers, the motion to renew and reargue the 
post-trial motions of defendants JERRY LYNN, D.D.S. and TOOTHSAVERS, 
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based in part upon the filing with this Court of the full and complete trial 
transcript, is granted, and, upon consideration thereof, it is ordered that (1) 

the motions of defendants JERRY LYNN, D.D.S. and TOOTHSAVERS, 

pursuant to Rule 4404(a) to set aside the verdict and enter judgment in their 
favor as a matter of law and/or ordering a new trial are denied; (2) the 
motion to set aside the Verdict as against defendant JERRY LYNN, D.D.S. 
and to dismiss the complaint against him is granted; (3) the motion for a 
declaratory judgment that TOOTHSAVERS DENTAL SERVICES, P.C. should 
not be substituted for DR. LYNN in the verdict is denied as moot; (4) the 
motion to set aside the defense verdict for defendant DR. CARLOS CARNIERO 

pursuant to Rule 4404(a) is denied; (5) the motion to reduce the finding of 
$150,000 for past pain and suffering is denied; and (6) the motion pursuant 
to G.O.L. 5 15-108 to reduce the verdict by $18,000 is granted; and it is 

further ordered that the motion to renew and reargue the post trial cross 
motion of defendant DR. MARK XENAKIS is granted and, upon 

consideration, is granted; and it is further ordered that the plaintiff's post 
trial application to increase the jury verdict as to past and future pain and 
suffering is denied, for the reasons set forth below. 

111 I rot1 11 c t i o ti  

This is a motion to set aside the jury verdict i n  a nialpracticc action against a dental 

corponilion and s ~ m e  of thc individual denlists who treatcd the plaintiff. 'I'he .jiii-y nsscsscd 50% 

of the liability agiiinsl [he dentist/owncr of thc corporalion, but found that his treali~ient of the 

I3 a c k eron id 

Plaintiff, DENIS KKASNOV, hrought this malpractice action against a dental 

corlwxtion, 'I'OOTHSAVERS, and soinc of the denlists who ti-eatcd him, including tllc owncr 

o1'I'C~C)'THSAVERS. DR. J E l < I i Y  H .  LYNN. 
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Ttic cvidcncc :it 1ri;il showed that K l i  A S N O V  initiated trciitmcnl 211 TOOTHSAVEliS on 

M:il.di 28, 2000, colllplililli11g of the cosmetic i1ppc:\i‘:incc of  ;i single rooth. I,Y NN prorniscd tc> 

inakc him 3 hcaiiliful smile ancl,  i n  ;1 single visil, drillt.cl down clcven teeth and hiid three t-ool 

cunals pcrl’oriiied by mother dentist. A1 the lirrie that KIiASNOV initiated his Irealinent, L Y N N  

WiiS ( 1  ) the S O I C  shareholder of TOOTHSAVERS; (2) thc owticr or ;I dental ld>or:itory, lociitcd 

on thc siitiic f loor ,  which iiianuf;icturcd all o f  the crowns nnd txidges used by TOO‘I’HSAVERS; 

i i i id  (3) ~ l i c  owricr of a denlal nianagcmcnt cot-np;iny which riiariagcd several of the 

TOOTIISAVFXS’ offices. 

Piilienls ilt TOOTIISAVEKS were not assigncd to  ;I single clcntist. Over the next three 

yenrs, KRASNOV returned to TOOTfISAVEIiS approxiriiatcly SO limes and was trcaled by a t  

least 9 ctillereiit dcntisrs, 6 of whom are siicd herein. KIiASNOV’s trcatinent incluclcd uppcr and 

lower bridges, ci-owns, root canals and exii-actions. AI though ‘I’OOTHSAVEIIS’ records showcd 

long gaps hetween visils, KRASNOV testified that TOOTHSAVERS records were incomplete 

and his pohlems were continuous. Ullimately, the work donc at ‘I’OOTI-JSAVEI<S was 

completely r-e-clone by other dcntists. 

Thc record contained 110 information ;is to the cieiitists who treated KRASNOV after his 

iiiilial visit iii March, 2(1)00 and prior to Dccctnbcr, 2000, although substantial work was 

accoinplishcd during this pel-iocl. Defcndarit Dli. CARLOS CARNIEIiO treated KRASNOV in 

Ilecernbcr 2000, nt  which time he was “directed” l o  re-cei-iieiii :I “srii:ill hriclge” which had l‘lillen 

out 3 times, lhe last time 6 days earlier. CARNIERO tcstifictl that his exaniinalion o f  

KliASNOV was limitcd to the teelh on which thc bridge was l o  be re-ccmcntecl, :ilrhough lie 

aclniitlcd tha t  x i  x-ray taken oC KRASNOV on Apt-il 27, 2000 revealed thal tlic bridge he ire- 
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ceiiiciitcel was dui‘tctive. C‘AIINIEKO Ilrrilicr. ndmiltcd (hat the April 27 x-ray revcdcd an ill- 

I-itling crown mid pcr-ioclontal problcins. He took 110 action with regard to other probleiils 

bccnusc hc did  not iritciicl to “rc-plm KliASNOV’s wliolc dental ti-catiiicnt.” C‘AIiNlERO 

iiiscrtccl n posl inlo ~ i i e  ol’tlic t ech  supporting the bridge to kccp the bridge f‘rum fdling out. 

Tlic tooth into which C‘ARNEIIIO iiisertcd a post ultimately required extraction. 

KRASN(:jV saw ClAKN I 1’1iO on ly  oiicc, ‘I‘he record contains iio informatioti 3s lo the 

clciitists who 1re;ited KK.ASNOV alicr C’AIINIETIO uiid prior lo defcnclmt DR, MARK 

XENAli lS,  wlio treated hili-I iii April m d  May, 2002. XENAKIS, wlio trc:iled KKASNOV iiiorc 

o l i i . 11  t l i x i  any other IYXj‘I’l ISAVER dcritists, w i s  iiiialilc to explniii tlic purpose ol‘ or 

,i irstil?cntion lijr treatment lie rendered. Ilc admitled that the problems cvideilt in the April 27 x- 

ray, hket i  two years b e h e ,  wcrc still present and mlrealed wl-icn he saw KIIASNOV. 

XI<NAKlS tesliliccl tlint hc W;IS ignorant of  KRASNOV’s overall “trc;itinent plan”or of 

treatment pct-Ibrmcd hy ohel. dentists during the period h i t  lic trcaled KRASNOV. 

Thc 1-ccurcl showcd, aiicl X I’NAKIS did not deny, that lie, inlcr d i 1 7 ,  re-cemcntcd ill-  

Iittirig bridgcs; re-cemciitcd a bridge on a decayed tooth with a hone fracture; re-cemented an i l l -  

fitting crowii; worlccd on ;i tooth with an ill-lilting crown without addressing the ill-ljt;  rccorded 

the re-ceriiciiting oI.a bridge on thc wrung tecth; pcrhrmed root canals witliniit proper sanitation; 

liii1t.d to csaiiiiiic what iippeilr-cd to be ;in incomplctc root canal; and hiled to  note ;I missing 

lillirig i t ]  aii :icl.jimm( tooth. 

'Hit I-ccorcl contains no information its to tlic dentists wlio trcaled KRASNOV from May 

3002 i i i i l i l  c1cli.iidaiit 1311. tALGIUNI I’A’l’EL saw KIIASNOV oii March 8, 2003. KKASNOV 

c:tiiic iii 011 ;i Satiirlliiy bccaiisc 2 hridgcs Iind I’illen out, PA’l’EL. diiiittcd that tlic bridges which 
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she re-ccnicntcrl wcrc ill-fitting, ilrid that there was rot on the teeth supporting. Shc cxplained 

her failure to addrcss thcsc problems to  the crncrgcncy nature of a S;iturd;iy visit ;uid the Lict that 

KRASNOV was not complaining about pain. PA‘I‘EI, advised Kl iASNOV to return during the 

wcck. KIIASNOV tcstificd that when hc returned, tic was experiencing grciit pain. ‘I’he bridges 

were reil-iovecl and PATEL extracted oiie ol‘ the bridge’s suppoi-ling teeth, the tooth into which 

C?AI<NlEI<O tixi iriscrtcd a post. 

Kl<ASNOV was treated by defendant DR. BOB WINGGARTEN on M~irch 1 1 2(1)(33 :is 

wcll ;is PATE],. WINEGARTEN removed the 2 bridges which PATEL h;id re-cemented and 

took x-rays of KRASNOV’S mouth, the first x-rays that had been taken since April 27, 2000. 

WINEGARTEN tcstiticd that thc April 27 x-ray was in:idcquatc for diagnostic piirposes, and 

iidiiiittcd that the bridges aiicl ccrtain of the crowns wcrc ill-fittiiig. WINEGAR‘I’EN did not x-  

ray Kli  AS NOV ’ S cn t i re niouth. 

111 or  about December of 2001, LYNN surrenclerecl his clental license. IIc sold 

TOOTFISAVEKS to DIC. SOL S. STOLZENBEIIG, ;I dentist employee o l  ‘TOOTHISAVERS.’ 

Thc record showed that: ( I )  there was no aniioiiiiceriieiit to either the paticiits 01. the othcr 

dcntists, inany o f  wtioni diclri’t know STOI,ZENIlERG; (2) the paticnts wcrc ncvcr rcclucstcd to 

consctit to ;i c1i;ingc of dentists; (3) thc ti;iriie was riot changccl; (4) 1,YNN was prcscnt at 

‘I‘OOTHSAVERS cvcryday; :itid ( 5 )  STOI,ZENBERG scldotii visited any office but the otic i n  

which he had worked prior to thc sale. 

KRASNOV initiated this action on September 8, 2003. Following two wccks of trial, 

during Octoher iirid November 2005, the jiiry rcndcrcd dcfcnsc verdicts in C;ivor of all the 

A clcritnl corporation rnay not bc ownecl by I? non-dentist. I 
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dentisls cxccpt L Y N N  iincl DR. MARK XENAKIS. The jury awardcd $76,505 for denlnl 

XENAKIS,  ;\~IcI 10% to ‘I’OOTI-lSAVEIIS. 

l‘he verdict shcct contilined thirty intei-rogatories. Thc ju ry  responded afl‘irinativcly lo thc 

following: 

Ox Dit1 1)R. JERKY L,Y N N  d e p ~ t  li-o~ii good and ncccpted standards 0 1  r1cnt;il c x e  
iiiicl pixlice in the m;innei- in which he ~mqm-cd the upper teeth lor pI:iiiiti1l 
DENTS KRASNOV? 

10il. Ilid Llr. LYNN depart from good and accepted st;indnrds of denla1 cxc i i d  

prxt ice  in  the treatment plan f o r  the uppcr hridge work and/or lowcr left bridge 
work of p1;iintifL DENIS KKASNOV? 

1 la. Did TOO‘I’HSAVEIIS, through its ollicr dentists, depart from good :ind accepted 
standaids of dcnlal care and praclice in thc trc:itmeiit plan for rhc lower left bridse 
w o k  of plainlilf DENIS KRASNOV? 

What was the last date of the conlinuous coiirse of trcntment by DII. JERRY 
L Y N N  for the condition Lhal plaintiff DENlS KRASNOV clairns was ncgligcntly 
treilled? ’ 

Thc jury  responclerl: March 28, 2000, the dale of KRASNOV’s initial visit,’ 

rejection of KRASNOV’s claim of “ c o i i t i n ~ o ~ ~  trcatment” reridcrs h e  clairns ilgili1lst I .YNN 

ti  1nc-barred .4 

’ K I i  ASNOV tcstificd th;it LYNN trcxtcd h i i n  or1 subscquenr visits. LYNN cicnied this. 

At the irequest of thc p - t i e s ,  thc Court inclucled thc “continuous tr.catment”charge. PJI 1 

3cI 2: 149 [ 2006l 

‘ The st:itule of  liiiiitations on  denlnl malpractice is two and a half years. CPLR 4 2 I4a. 
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I ,Y N N  and TOOTHSAVERS aclrlitionally iiiovc to set the vcrdicr aside due to 

iiiconsistency in  the .jui-y's rcspoiises to interi-ogatorics 10 a i~d  1 I ;ind 110 cleai- fiinding ;is to 

whethei- iiitcrrogaroi-y 1 1 r-cl;ited to T(I)O'I'HSAVERS beI'orc or after the sale. 

Fiiially, LYNN and TOOTIlSAVEKS scck ;i cieclaratory jiidgmcnt [lint T,YNN's acts 

cmiol  bc attribuld lo TOOTHSAVEKS.' 

S'I'OLZENBELCG argiies lhat the jury's responses to interrogatories 10 a n d  1 I are not 

;imhiyous. The jury's affirmalivc rcspoiise to interrogatory 1 0  could rcflect the finding thal 

LYNN was negligcnt with respect to the upper bridge work, while thc other dentists wcrc 

ricgligcni will1 rcspccl Lo h e  lower left bridgework. I n  the iillernativc, lhe affirmative rcspoiiscs 

coulcl rcflect ;I I'iiidirig thal the trcatiiient plan was I'orrnulated by I I I O ~ C  Llim onc dentist. 

STOI ,%ENBERG argues tlicrc is no arnbigiiity as to which TOOTHSAVERS is 

irfcrcncecl i n  intcrrogalory 1. I , since the lower left bridgework was coil-iplctcd prior. t o  [he snlc. 

XENAKIS 1-cqucsts lawful adjustmenis to the verdict, h s e c l  upon the settlcmenl by 

CARNIEIIC) dui-ing trial and in the cvenl k i t  the verdict againsl LYNN is overturned. 

KRASOV argues that, notwilhstanding the jury's respmsc to inkrrogalory 16, the stntutc 

of liiiiit:itioiis should be tollcd becaiisc LYNN's prcpiiriilioii of KKASNOV's lecth :ind 

I'oi-rmilation o f  h e  trcatmcnl plan constilutes continuous trentrncnl. In the allernative he argues 

thal LYNN's liability should bc imputed to 'I'OOTI-ISAVHIIS iindcr a hecry of vicarious 

liability. 

LYNN and 'I'OOTITSAVLRS oppose the nttrihulioii of liability (or the other. dcnlists to 

'Defenclaiits LYNN :iiid TOO'I'HSAVERS i n ~ v e  to set asicle the verdicts agaiiisl thcm fol- 
fiiiliire to iiiakc out ;i priiiz~:fiicie case aiid ;is being ilgaitist the weight o f  the cviclencc. The Cotrrl 
finds thcsc claims to bc without incrit. 

I'agc 7 of I ci 
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LYNN, on the groLirid that the denlists wcrc indepenclcnt sub-con~r;ic~ors, riot employees. They 

oppose the attribution of J,YNN's liability to TOOTHSAVERS on the grounds that ( 1 )  LYNN 

was not an eiiipluycc of 'I'OOTHSAVEKS; (2) a corporation c;innot be linblc fo r  acts which are 

LiI11e-biII1-ed: ;\[Id, (3) there is ;I liric on the verdict shcct :ipportioning fault specifically to 

'1 '0 OTI-IS A V E I< S . 

13iscussioii 

A molion to set asiclc ;\ jury verdict shall no t  he grnntcd unless the preponderance of the 

cvidcncc in favor of thc nioving pnrly is so great that the vcrdict could not hnvc heen reachcd 

iipon m y  1.air intcrprctation o f  the evidence (Bakrr v Tidrrzcr, 200 AD2d 525 I I "  i k p t  19941. 'I'he 

test is not whether the jury crrcd i n  weighing thc cvidcnce, but whcthcr any viilblc cviclcnce 

existed lo support thc vcrdict (Lolik v Big V SiiI)~"'/~icirkrt.s, 86 NY2d 744 [ 19951). The qucstion 

whether n verdict is against the weight of thc evidence irivolvcs whal is in  largc part a 

cliscrelionai-y balancing of many Lictors. For :i coiirt t o  conclude BS ;I matter of law that ;I jiiry 

verdict is riot sup~iorled by suflicierit evidence, however, rcquircs ;I hiirsher aiid inore basic 

;~sscssnieiit o f  ht: jut-y verdict. I t  is necessary to first conclude h i t  chcrc is simply 110 valid line ol' 

I-ca s CI n i n g :in d per 111 i s s i b 1 e i n lei-ci 1 ccs w h i c h c o 11 I c l  pos s i h 1 y 1 cad ral i o t i  ii 1 11 ic n t o  h e  c o 11 c 1 11 s i o ti 

rcachcd by lhe j u r y  on the basis of Lhe evidence prescntcd 211 trial (Cohon 11 Halltiicirk C(irds, //ic., 

45 NY2d 493 I 19781). Wher-e an app;ii~critly inconsistcnt or illogical verdict can he ~-econcilcd 

with a rcasonahlc view of the evidence, the successlul party is cnti tled to tlic prcsLitiiptioii that  

.i ut-y xloptccl that vicw (Chldsrciiz v S'rzyder, 3 AD3d 332 [ 1" Dept 2004j; 5";'owrurz.cki 11 Mordiiiw, 

4 AD3d 782 14"' I k p t  20041; Gasloiz v Viclo H e c i l ~  Conipcriiy, 2 1 S AD2cl 174 1 I l kp l  1 W S ] )  

[a jury's  verdict shoulcl not be set x idc  ;IS inccinsistmt as long as there is at  least one Liir 
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iritcrprelalioii of thc cvidence to support it]). A con[ention h a t  a vcrdicl is inconsistent and 

irrcconcilhlt: iiiiist he reviewcd in h e  context of the court’s chargc (Lu~idgr(vz  I’ M d ‘ o f g i r z ,  90 

AD2d 706 14’” 13epl 1083]). 

‘I’he jury assessed liability iigairist 2 of (j doctors sucd, nolwi thslancling cvidencc of 

negligcnce by thc other dentists. ‘I’hejuiy asscssed Vi. of the liability ugainst L Y N N ,  hu t  fo~ind 

th;il his ti-catmcnt of KRASNOV was time-hai-red. The issues to be delerrriincd ai-e ( I ) whellier 

lhc vcrdict c;iii be rcconciled with ;i re:isoiiablc view of thc evidence adduced at tr ial;  (2) wlicthcr 

the vmlict is inlei-iially consislent; arid (3) whetlicr tlic c1:iiIns againsl LYNN are lirnc-harrecl. 

(1) l’hc Court finds th;il llie vcrdicl mi be reconciled with a re:isonahle view of h e  

wid  ence. 

L Y N N  

AI the tinic thal KItASNOV inilinted his Lrearment, I,Y NN was the sole shareholder of 

TOOT1 ISAVERS iilld owner of the lahol-aloi-y which inanulucturcd crowns nnd bridges for 

TOO‘THSAVEIIS. LYNN’S treatment of KIiASNOV during lhe first visit n-iandated extensive 

tiirtlicr treatrncnt and  lier re was tcsliiiiony from several dentists h a t  it was negligcnlly performed. 

From this evicleiicc, thc jury could hwc  logic~illy concluded th i l t  J ,YNN was 50% responsible foi- 

Kl<ASN( )V’S diii1iagc.\;. 

XENAKIS 

Tlie evidence showed th;il XENAKIS t l-eakd KRASNOV riiorc oflen than a n y  other 

doctor :it T00‘1TTSAVERS and th3t his Itt:iili1IcIlt w;is negligcnt :ltld Plawcd. XENAKIS 

willf~illy ignored thc ill-fil or tlic hridgcs he re-ccmciitecl; willfi11ly igiiorcd fraclurc and decay in  

:I looth 011 which 1ic re-ccmcntecl a crown; failed to follow acceptctl dci11al praclices i i i  
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perlorrning root c:~n~il procediircs; and Paileel to recognize or reriicdy serious and ohvious 

problcms with KRASVOV’s treatment. Froni lhis cvidence, the jury coulcl hnvc logicidly 

coticluded tliiit  XENAKIS wiis 40% rcsponsiblt: f~ KIIASNOV’s tl:i1ii;iges. 

‘I’OOTHSAVERS 

The cviclencc showed that patictits :it ‘IOOTJJSAVEIiS were not the pillicllts of ;I single 

dentist. KRASNOV was treated b y  at lcast (1 diTTeren1 clcntists, riiany of them only oiicc. ‘I‘lie 

dc tc ti d ;I ti t dent i s I s i ri co m p I c tc 1 y 1-e prcsc ti t cd K 11 AS N 0 V ’ s treat men t n t TOOTHS A V F;, l i  S . T hc 

‘I’OOTI IS AVERS practicc of r:iiiclomly assigning dentists, coupled with its faulty i-ecord- 

kecping, :ipp;irently riiaclc it impossible to identify all ol‘ thc dcntists who workcd on KRASNOV. 

It also pcrinilteel, and cvcn cncouragcd, individual clentists to c v d e  persorinl responsibi lily. Each 

dentist tcslified [hil t  tic was assignee1 il small :ind specific function which was completed i n  the 

helief 11int other dcnlisls had formulakcl :I treiitmciit p l ~ i  lo which thc patient had ;igreecl. Each 

clentist tcstificd tIi;it he assuined thal KRASNOV’s prohlerns would be iidclresscd hy other 

dentists. From this evicleiicc, the jury coulcl logically conclude that i t  was ‘1’00THSAVEKS 

itsclf, and 1101 CARNIERC), WINEGARTEN and PATEL,, t h t  shoulcl be hcld liiible for the 

biilxicc or KiCASNOV’s dnniages. 

Thus, viahle eviclciicc cxistecl to support cach prong of thc verdict (Lolik v RiS V 

,’;’ri13t~rinir~X(~t.v, s1,1,171-~i.) 

(2) ‘I’tie Court I‘incls that the verdict is intertially consislent. 

INTEIIROGATORY 10 

‘llic Court finds no ainbiguity in  thc jury’s rcspoiisc to inlei-rogatory I O .  Tl ic affirmiilive 

rcspotisc can bt: intcrprctcd as ;I finding thnt 1,Y N N  was negligent wilh 1-espcct to the trentmcnt 

Page 10 of I 6  

[* 11 ]



plnn for  KRASNOV’s Lippel- bridgework, the treatnieiit plan for his lower left bridgework, o r  

both. IJnder nny of thcsc interpretations, i t  is consistent with the jury’s affirinativc response to 

inlcri-ogatory 1 I .  The jury could havc dctcrmined that LYNN was negligent with respcct lo the 

trcalment p l : ~  f o r  the KRASNOV’s uppcr bridgework and ihe othcl- dentists a1 TOOTHSAVERS 

wei-e iicgligcnt with respect to the trcatrnent plaii for KIIASNOV’s lower left t>r-iclgework. 

Alternativcly, they coulcl havc found, consistent with the evideiicc, h a t  a treatment plan is 

fcriiiul;ilccl hy  riiorc thm one dcntisl. Therefor, the jiiry could havc found that b o h  LYNN atid 

thc other dentists were iiegligcnl with rcspccl t o  the treatment plan o f  h e  lower le11 bridgework. 

IN‘I’EIIROGATC)IIY 1 I 

?’he Courl tinds no iuiibiguity in the jury’s response to inlei-r(rogatory 11 ;is to whethcr it 

rc1:iled lo TOOTHSAVERS bcfore or after the sale to STCILZENBEIiG. KRASNOV’s lower 

left bridgework wiis trcaled on only one visit subsquent to the sale at which tiriic il was rc- 

ccrnenlecl by XENAKIS. Since the lower lcft txidgewoxk w;is coniplcled prior t o  the salc, the 

jiiry rc;isonably asscsscd lisbility ag:iinst TOOTI ISAVEICS prior to h e  salc. 

(3) The Court finds that the claims against 1,YNN are harrcd by the statute o C  limitations 

ati tl m ti st be cli s rri i sscd . 

The statute o f  limitations is a clefcnsc iipoii which the ddeiidanl bears the 17iirden of 

proof (Mlirriii, v ,!Gl’rlwcircl.c Labortilor-ips, 60 NY2d 4 17 [ 19831). The plaintiff, however, bears the 

burdcn o f  proving those fiicts which will support the application o f  oiic of the rulcs tolling o r  

biirriiig the statute of Iir-nit;itions (Kmren v Blirustei/i, 214 AD2d 539 [2d Dcpl 1995]). Where tlic 

exact tiallire o f  a plaintiff’s continuing visits to ;i cioclor prcscrits ii question o f  fact upoii which 

thcrc is contlicting evidence, the issue of  whcther or not the continuous treatment docti-inc may 
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bc qjplicd is n question ol‘ Iict for the jury’s resolution (Uartolo v M O I ~ M O ,  202 AD2d 575 [2d 

Thc jury was given the following chargc: 

A mctiicd miill~racticc action must be filcd within two ycars xnd six months oC the 
defendant’s iilleged negligent x t s  o r  from the 1 x t  treiilment where there was ;i continuous 
ii-eatment for the same conciiiion h i i t  gave rise io the clefmiant’s act. 
Dcfcndant Dr. I,YNN contends that tic only trcatcd the p1:iintifF once on his first visii nncl  
thcrcfoi-c that the last date of continuous trcatriicrit was March 28, 20c)O. 
The p1:iintiff contciids howcvcr that nr. LYNN was involved i n  his trealment atid care 
during sevcral later visits ;itid that the last datcs of continuous treatment was March 11, 
2003. 
Chiitinuous trealment mean a course of care or ~reaiment for the condition from which the 
patient was suffcring. Therefore you riiust dccidc when clefendant Dr. LYNN last trealed 
plaintiff DENIS KRASNOV for his dental condition. 
I n  so doing you riiay consider- the following: visits must have hccn f o r  iiiore h i n  an 
ex:itmination or routine checkup and must not h w c  txcn for consultation about or 
ireiitiiient for anotlicr condition related to the condition at issue. 
The return visits niiist bc for after care, complaiiits, syrriptoms or corrcctivc trcatment 
rclatcd to the original condition. ... 
l’reiitment by other physiciiiins for the same condition m;iy be some evidence of n brcnk ill  

continuity, but does iiot in  arid of itself riicm thilt there was no continuing treatment. ... In 
cleciding whcre continuous trcatment existcd and when the trealment encleci you will 
consider where ;I continuous course of treatment has been established, who initiated the 
f i n d  contact and where thc find contact was for the p q o s c  of further o r  cui-rective care 
aiid trcritixient of the condition, the ~reatment ol  which gave rise to the cliiini of 
malprxticc. PJI 3d 2: 149 [ 200hj 

LYNN asscrtcd that any claims against him were tinic-bail-cd because tic ncvcr treated 

KRASNOV after the initial visil on March 28, 2000. KRASNOV argued that the statute of 

Iimit:itions was tolled by LYNN’s treatnicnt of h i m  on subsequent visits. This cnntlicting 

tcstiniony created a question of Lict which the +jury resolved i n  LYNN’s Cuvor. The jury’s 

rcsponsc to IIitcr1.ogiItory 16 explicitly re.jectec1 KRASNOV’s testimony and, thereby, rcjcctcd the 

hasis of his claim of “contiliuoiis trcatrricrit.” 

KIIASNOV argues on this motion that, notwithst;indingidiri~ the jury’s response to 
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inleirogatory 14, the stiilute of limitations should be tolled. He argues h a t  preparation arld 

fomiulation o P  thc treilt111ent plil11 constitute “continuing treatment," rclying on the decision 

reiiclcrcd by Justice Sklar, dcnying summary judgriicnt, as  “law of thc c:lse.” 

[Tllic ppet-s raisc the issue of thc applicabili ty ol‘ thc continuous trcatment doctrine ;is to 
thcsc rnovants [I,Y NN and TOOTHSAVERS I ilI1d the doctrinc oC impled  continuous 
treatment sut’t‘icient to to l l  thc StiIlute of Li~~~itat ions i1s 10 Dr. LYNN with r c s l ~ c t  to :itiy 

trcatment hc r-endei-ed more than 2 YZ yc;irs beforc the action was coiiinicI1ccct. ( K ~ Y L ~ / I O I J  
17 W i i i c ~ u r i ~ ~ / i ,  Sup C‘t, NY County, J u l y  7, 2005, Sklar, J ,  1112 ) 

KI<ASN(I)V’s rcliance upon Justicc Sklar’s decision is inisplaccd. A denial of ;I motion 

32 12, (’321 2:2 I ,  p 440), Piiro v Piiro, 79 AD2d 925 [ 1 ’I Depl 19h‘ 11). Thc issuc of the 

rcsolulion 011 r i  tiiotion for sunimary juctgcmcnt. It wris resolved by thc jiiry. Mol-eovcr, the 

~ h i ~ r g c  :is given did not include eilhcr preparation or treatment plan ;IS constiluting “coiitinuoiIs 

I n  h e  idtcrt1:1live, KRASNOV iugues that TOOTHSAVERS should be held vicariously 

li;thle Cor the acts of I ,YNN irnd/or the othcr dentists under thc doctrinc o C  apparent authority. fdc 

is oricc ag;iin mistaken. Vicririous linhility provides ;I thcoreticnl means for  trailsfcrring the 

liiihility of  ill1 crnployee lo his employcr and imposing upon the lattcr fi11ilrlciill responsibility foi 

the legally cognizable culpable conduct of the former (’ (Pmsser, Torts 14th cd] ,  4 69, pp 

458-459). Given h i s  principle, i t  is inanifcst that thcrc c m  be IIO vicarious liability on the pi11-t of 

(’ 1)cfcndants’ asserlion that neithcr Lynn ~ i o r  the othcr dentists wei-e “cmployccs” is 
unavailing, sincc, under the theory of  :ipl)irelIt agency, a principal may be held liablc for  thc acts 
o f  sonicon(: who is no1 ;in ernployec (Hill  v St C’fare’s Hmpitd, 67 NY2cl 72 I1086j). 
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rlic p~-iiicipul wlicrc the indiviclunl hiiiiself is not liahle (Kmnrlii7iinri 11 N w s & y ,  5 1 NY2d 53 1 

1.1080], rcrr,;yiuirri/lf h z i w ‘  52 NY2d 809 [ 1c)Sll). LYNN’S negligence is tinic-tmxd and 

dcfcnsc verdicts were returticd iigainst the other dcntists. There is no legally cognizahlc ciilp;iblc 

c () ti duc t to trans fe 1’ lo  ‘1’001’H S A V E I< S . 

Filially, ;I jury ch;ir-gc rcgardirig vicarious liability and/or apparent :iiithority was neither 

rcqiiested nor  givcn, prccluding ;L verdict based u p o n  thcsc theories. (SwrZt: 11 Cciyugci Mtdicnl 

(,‘fj/ifor a1 Ithcictr, 38 AD3d 834 13d Dcpt 2006J).’ 

‘l’his Cloiit-t has considered the other issues raised by thc parties and finds thcrn without 

mcri t. 

Con cl 11s ion 

This Court linds no  reason to second-guess the jury becausc the vcrdicr is riitiori:il and 

cnnsistcnl with the evidcncc and the chargc (f(cynolr%r v Bi,ir,qIwzi, 227 AD2d 94 I [ 199s I ) .  

Since thcre 1ia.c; been no dcnionstrntiori that the jury could not h w c  rcachcd its verdict or1 any fair 

iiiteipretation of  thc cvidcnce (Niccistro v f’urk, 113 AD2d 129 [2d Dept 1985]), the verdict will 

nol be disliirbcd (Girddo v Knsshurg, 297 AD2d 534 [ 1” Dept 2002]). 

Accordingly, i t  is hcrxby 

OR IlEIiED thnl the motion to renew arid rcargue the post-ti-id motions of  defendanis 

JGRRY L Y N N ,  L3.D.S. aiitl TOOTHSAVERS, h a c d  i n  part upon the filing with this Court o f  

the full and coiiiplete Tri:iI Transcript, is granted, and, upon consideration thercof, i t  is 

’ KIIASNOV additionnlly asserts lhal i t  was the lawyers’ “undcrstanclinfi” that “if the 
jui-y I‘ound against 1,YNN [the Court] woitld hold TOO‘rI IS AVERS vicariously i-esponsible” 
(Affir-/irntiori i r l  Opposifioii, p IO) .  He Liils to providc any citation to the record to substaniiate 
this contention, which is denied by defend;lnts. Howcvcr, as set Ioc,rth above, evcri i l  such a11 

agreement existed, thcrc i s  no liability for which ‘I’OOTHSAVERS may bc held r-csponsjblc, 
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ORIIEIIED tha t  (1) the motions o f  clefendants JERRY 1.,Y NN, D.D.S.   id 

TOOTHSAVERS, pursuant to liiile 4404(a) to set aside the vcrdict and cntcrjiiclgnumt in  lheii- 

I'avor 3s a matler o l  law and/or ordering a new trial are cteiiicd; and i t  is furthcr 

ORDEKEI) t l i ~ i t  the motion to sei aside the vcrdict as ngainsl defenclant JEfiliY LYNN,  

11.13.S.   id lo clisrniss the complaint apinst  him is grantcd; and il is further 

ORDEIIED L~UI I t i t :  motion for  ;I cleclilrat(>t.y judgment that 'TOO'I'HSAVEIiS DENTAL 

SEIIVlCIGS, P.V. shoiild noi  be substiluled 1 ' ~  J E R R Y  LYNN, D.13.S. in  h e  vcrdicl is denicd 3s  

mool; ancl i l  is further 

OI<DElCED that thc molioii to set x i d c  the defense verdict for defcridiinl DR. CARLOS 

CARNIERO pui-suant to Rule 4404(a) is dcnicd; and il is Ciirthcr 

ORDEICED Ihat the motion to reduce thc finding of $150,000 for past p i t i  and suffering 

is cteiiicd; and it  is l'iirther 

OIIDEIIEU h i t  the molion pursuant to G.O.L. 8 15-108 to rediice the vcl-dict by $18,000 

is grnnled; and i t  is further 

O l I D ~ l ~ l ~ D  that thc molion lo rciicw and reargue the post trial cross rnolion o f  DR. 

MARK XENAKIS, pul-stliIIlc to ClPLli $ l G O l (  I ), to reduce the vcrdicl hy $7S,OOO, representing 

thc sIi;il-e o f  thc i i o n - c c ~ r i ~ ~ ~ n i ~  loss attributcd to JERRY LYNN,  D.D.S, is grantecl aiid, upoti 

considera~ion, i t  is 

ORTIERED tha t  l he  verdict bc reduced by $75,000; iuid i t  is further 

OR13EREL) lhal plaintiff's post trial application lo incrcasc lhe jiii-y verdict as  lo JjilSt ant1 

luturc p i n  ancl siil'l'eriiig is dcnied. 

'I'his rellects thc dccision and ordcr of this Court. 
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\ 
HON. MARILYM SH FEW, JSC 

J. S. C, f 
Check one: \IX] FINAL DISPOSITION [ ] NON-FINAL DISPOSITION 
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