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SCANNED ON 312812007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

The following papers, numbered 1 to were read on this motion tolfor - 

PAPERS NUMBERED 

Notice of Motion/ Order to  Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits _- 

Replying Affidavits 

Cross-Motion: 111 Yes F - 1  No 

Upon the foregoing papers, it is ordered that this motion 

.-. 
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SIJI’REME COUR’I’ OF TI IE S‘I’A‘I’E OF N E W  Y O R K  
C O U N T Y  O F  NEW Y O R K  : IAS I’Al<‘I’SO 

L)lCXl’AT, 13KOADCASTING CORP., 
Index No: I 1 704 I /OS 

- ogiinst - DECISION ANI) ORDER 

Plaintiff Digital Broadcasting C‘orp. (L‘DHC‘’’) brings this action against Ladcnburg, 

Thalmm &L C‘o., lnc (“Ladenhurg”); Silverinan C‘ollura 8.1 Chcniis, IT (“SC‘C”); Jonathan 

Inti-alcr (“lntratcr”); and Martin Lidit (“1,icht”) for fraud, breach of f>duciary du ty ,  breach ol‘ 

motion , 1)elendant Licht secks dismissal of the fraud, aiding and abcttiiig lrkaud, and breacli o f  

iiiduciury duty claims against him. 
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R A C: K C  KC 1 1 J N I) 

The general lkcts of this mattcr werc previously discussed in this Clourt’s prior decision 

dated November 0, 2006 and shall not be repeated here, except to thc cxtcnt necessary to decitlc 

tli is in otion. 

DUC is in the business of transiiiittiiig digital wireless broadband scrviccs. It decided [hill 

it nccded to raise capital i n  order to w e c u t e  ;i new business strategy. The chosen capital-raising 

vehicle was a privatc p1:iccnicnt of’ its securities. I n  order to assist it with its cndcavor, i r  

consuIted with I d i d i t ,  an :itt0rney and partncr with the s C X  law firm Liclit introduccd HHC‘ to 

Ladenbur-g, an investment banking tirim. liltrater is the Ladenburg rcpresentative/iIivcstnlcnt 

bankcr assigned t o  work with D W .  

Rctwccn early 2000 and March 200 I ,  DBC alleges that tlic Dcfendants madc ccrtain 

11-audulcnt representatioiis to it in connection with thc privatc placement. Accordingly, in 

December 2005, it  co~~itiicnced the instant action against the Defcndants. In the unclcrlying 

actions’ rclcvmt claims, L ) K  allegcs Liclit committed h u d  by making reprcseiitations he 

knew to be false; that lie aided and abetted Ladcnburg in pcrpetuating t11c fraud; :ind that hc 

breached his fiduciary duties lo il. 

Thc r)cfcndmts filed motions to clisriiiss thc claims against tl-icni. On Oclobcr 20, 70Oh, 

this Court licard oral arguments 011 the motions. Lkfendant Licht did not attend, arid his inotioii 

was dcnied on del.iiult. 011 Novembei- 13, 2006, Lidit’s counsel moved this C:oiirt by 01-dei- to 

Show Chuse to vacate thc default decision, and entertain his motion to dismiss the claims ilgilillst 

Iiim. 
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DISCUSSION 

1. Order to Show Curise to Vacate the Nowitzhrr 6, 2006 Orclrr u r d  Decisivrr 

Licht dcmonstratcd to this Court that tic did not reccivc notice of tlic sclicdulccl on11 

argument. Accordingly, tlic Novenibcr 6, 2000 Ordcr and Dccision denying his motion to  

dismiss is vacated, atid this Court will hercto address Liclit's argument. 

11. &fetidatit LichtpLs Mntiou to Disniiss 

"A party may iiiovc for judgment dismissing oiic or more causcs of aclion assci-iecl 

against him 011 the grounds that tlic plcadiiig fails to state a causc of action. . ." (<'PL/( 

321 1 ( ~ ) ( 7 ) )  In a riiolion to dismiss, the court takcs the f x t s  3s allcged in the complaint ;is t r w  

and accords tlic benefit of cvery possihlc favorable infercncc to [lie non-movaiit ( , s w  A C; I ' ( ipif( i /  

Fuiidirig P u r ~ w i - s ~  LI' 11 ,Ttutc Strccl Htrnlc r i d  7'rusI Co, 5 N Y  3d 5x2 12005]). "Tlx sole 

criterion is wliether thc pleading statcs a cause of action, aiid if from its four corners factwd 

allegatioiis are discerned which takcn together rrianifcsl any causc of action cugnizablc at law, ;i 

motion for dismissal will fail." (Adw.rnrxr.i 1' ,704 E'cr.rt 40"' C ~ I I C I S  C'orp., 189 A13 2d 0 0 5  [ I \ , '  

Dcpt IO93 1.) 

[ I .  i+.irs/ C'iii/.w (? f ' A  ction : Fiwrd 

Licht sccks dismissal of the fraud claim against him contending that D K  failed to state ;I 

CBLISC of action. Hc avcrs that thc alleged statcmciits are not acti~oii:tble as ;I rnatler- of 1;iw 

lxcause they consist of pul ' l ry ,  opinion, and hopeful cxpectations of fittui-e events. I->H(1' 

contci~ls that the allcged statcmcnts werc rei>rcscntations of fact, wliicli wcrc known to hc f'ilsu 

at the lime t h y  wcre iiiadc, 
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In orclcr lo sustaiii a claim for fraud, “llier-e must be a knowing niisr-eprescntatic)li or 

material fact, which is intended to deccivc another- party and to inducc tliciv to act upoii i t ,  

Dcpt 20031.) Furthciinore, “cach of these essential clements must be sirpported by I:Cict iiitl 

allcgations sufficient to satisfy the rcquircment of CI’LR 301G(b) that thc ci~-ct~lns;:~ii~c:, 

AD 2d 383 [ I ”  Lkpt IC ,XC, I . )  A claim for fraud, however, cannot he sustained if tlic ;illc.g,rctl 

n.lisrepreseritations “. . .consisted of nicrc pui‘i‘eiy, opinioiis 01‘ value, or future cxpectaiions.” 

(Sidumonid,-c. 11 k’qv, 304 A D  2d 41 5 [ lst  Dept 20031.) 

Herc, D K  alleges that 

In or about carly June 2000, Licht reprcscntcd that Intrater told him that 12adcnburg 
had investors “lincd up’’ to do the private placenicnt, that the offering was “solcl out” 
and that i t  was a “done deal” if DRC: agreed tn rctain Z,adenburg. Licht 
fiii-tlier rcprcsciited that Intratcr had told him that DBCl arid Nerlingei- needed to 
stop all independcnt cll‘orts to raise capital. . .and that Licht [said] that lic was 
told hy .lntrater that thc private placement would hc oversubscribed. . . 

I Icrc, Licht allegedly rclaycd to DRC statements that Ladciiburg aiid Intratcr iiiadc 

during thc initial “sales-pitch” rnccting, and shortly aftcr tlic I,adcnburg-DHC contract’s 

forinntioii. To be sure, tlic above-cited allegations plcad tlial Licht r c p i i d  assci-tions thal were 

made to him. These are not Liclit’s rcpresenialions, but rather Iiitratcr’s through L : I ~ c I ~ ~ ~ L I I . ~  tlic 

Investment Banking Firin If. t h e  statcmcnts coiiceniiiig the privatc plnccnicnt n i x  lraudulent, it 

is Intl-atcr a n d  Ladent:,urg wlio curninitted tlie fraud, not 1,icht. 
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However, DBC’s allegations Lor fraud against Liclit do not conclude here. Glsewhcl-c 111 

the complaint, DBC pleads Ilia1 

Licht. . .confinned that 1 xlciiburg. . .had already “lined up”mvcstors, that i t  would 
be a “done dcd”  and lurtlicr rcprescnted that the private placciiiciit would bc ;I 

stepping stone to a subsecluent IPO. 

Licht repealed. . .that any iridopciidciit efforts by L)BC to raise capital would 
i n t e r h e  with tlic privatc placcmcnt offered by Ladenburg, 

Ncrliiigcr was told hy Licht. . .that Ladenburg wns working on the privatc 
13 I acc ni c n t m en1 o rand 11 m and cvcryth i 11 g was m o v i iig fonv ard sill oo t ti I y . 

( I d  LII pagc 7, pnragr-uph 35) 

Nerlinger was told by Lictit and lntrater that thcy wantcd to see I‘astcr growth 
in L>BC:’s subscriber basc and that DBC should cxpand its inli‘astnichire 
. . .[arid that]. . .that cxpansion of the coinpany’s subscribcr base would help 
facilitate the private placeinciit. . .[and that] Licht and Tntratcr further told Ncrlingcr 
that the money from tlic private placement would bc paid to DRC: within the lirst 
two wccks of Octohcr 2006. 

( Id  l i t  put-ugr.uph 36) 
Liclit told all who were prcscnt that everything was on course am1 that the money 
fiom the private placeiiicnt would be in the hands of DBC within a fcw weeks. . . 

Unlike the car-licr plcadings, which siiiiply recounted Lidit’s recitation 01 asscrtioris 

directly. Indeed, i t  is Lictit who asserted tlicsc rcpresentations, which DBC alleges arc Ialsc 
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Furthcriiiorc, Lichl’s contention that “at bcst, [his] alleged statements were cxpl-cssioiis 

of‘ h tu re  expectations and hopehl opinions” is without nicrit. (I,,icl.l/ M w w  ut pcrgr 2, , w i t q / q d i  

6 )  Asscr-tioiis that the privatc placement “is ovcrsubscribed” and “investors (11-c lined up” :tlong 

with those that contain definitive dates [or the placement’s closiiig coiivcy certainly io tlic 

recipient. ‘I’his cannot bc constnicd to bc a salesperson’s pufkry in order to entice a prosl~rc~ii’c 

client to purchase a product or service; rather, these alleged coimients taken together with thc 

asscrtion that the privaw placement money was ncvcr dclivcrcd, provide DRC with a cognizablc 

cl:iim for fraud. Tliercfore, the motion to dis~iiiss the fraud claim is denied. 

/I. Fit ilt Ch t ISC OJ A I ’lion : A icling c u i  c/  A htctt ir ig  Frcx id 

1,icht seeks dismissal of the aiding and abctting fraud claim against h in i  o n  tlic grounds 

that DBC’s complaint fails to statc a cognizable cause or aclion. In order to establish a claim for 

aiding and abetting fraud, a plaintiff must allcgc the cxistciicc of a fraud, tlic dciciidaiit’s 

knowledge 01 the Fri-aud, and that the defendant provided suhstaiitial assistance to advance the 

fiaud, ( L S w ,  IJoubigcint, Iiic v Ikloittr~ & Toirc-h LLl’, 303 AL) 2d 92 [ 1” Lkpt 20031.) 

Here, this Court found i ~ i  its Novcrribcr- 6, 2006 dccisioii that DRC plead ;I cognizablc 

fraud claini against Ladcnburg and Intratcr. Furtlicrnior-c, it is abundant with allcgations that 

Licht directly misrepresented, in conjunction with Intratcr, that Ladcnburg rcccivccl 

subscriptions 01‘ $20 million; that thc private placei-nent was Iiilly subscribed; and tiitit the 

closing date was set. Moreover, it alleges that Licht knew these statcmcnts wcrc untrue arid t11:it 

the assertions wcrc in fact false. To hc sure, the private placcincnt was iicvcr- closed, ;: 

I I . I C I ~ Z C ~ ~ ~ I ~ ~ L ~ I ~ ~  was iicvcr produccd, arid tlic purported subscribers never materialized. DHC‘ 
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tliercby satisfactory pleads that Licht knew a fraud cxistcd. Finally, with the allcgatioiis that 

Li ch t d i rect 1 y continued to assert the sainc nii srcprcsen tat i ons thai In tratcdlade 11 hu rg mad r 

earlier, L>HC suf‘licicntly plcads that Licht assisted them in xlvailcing said fraud. 

At this stage in lhe litigation, a court only looks to scc if the complaiiit statcs a 

cognizable causc of action, rcgardless of how innrticulatc it might be. (Srr  M(ii7rfclhlot1 1 ’  f.hw/! 

Stor-cs, 132 A13 2d I62 [ I  ’‘ Dept 10871.) From tlic complaint’s roi~i- conicrs, DBC sufficieiilly 

plcads that Liclit aided and abetted L,adcnhurg/lntrater’s alleged Iraud. Licht’s motion to disiniss 

this c1:iirii is therefore denied. 

c. Sixth I Iui~.sc of Act ioir : Bi~cr-rc.li oj’Fiduciarp1 131 ity 

DBC alleges that Licht brcachcd his fiduciary duty to it hy niaking the nllcged fraudulent 

staleiiiciits. Licht avers that this claiiii is barred by the statutc of limitations. 

‘LA breach of n fiduciaiy duty claim is govcrned by either a thrcc year 01- six ycal- stntutc 

of limitations.” (Crii.liiigtoii C’ctitC’y Poinl As.soc. v MA K c n l t ~ 1  A,ssoc, 4 AI) 3d I79 I I “  Dcpt 

20041.) A “brcach of fiduciary duty causc of action, which sccks inonetary relief, is govcrncd by 

tlic three-year staiuie of’ limitations.” (Tra?ispor? WuiA0:v Utiioti of’Aiwi.i(*rt v 11 lati G. ScAwirtr, 

821 NYS 2d 53  [ 1” Dept ZOOC,].) I Icrc, L)BC seeks iiioiictary daniages, so tlic thrce-ycnr statute 

would o rd i nai-i 1 y apply. 

However, whcn “a causc 01‘ action for brcach of fiduciary duty [is] tmed 011 allegations 

of actual fraud, [il is I subjuct to a six-year statutc of limitations period.” (Krizffi,tari I) C‘ohi ,  307 

AL) 2d 113 I“ Dcpt 20031.) L),HC: avcrs that its breach o l ‘ f i d u c i ~ y  duty claim is groiindcd in it:; 

fraud claim, arid thcrefore it is entitlcd to ;I six-yea]- statute of limitations period. 
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Within D13C’s claim for Breach oL Fiduciary Duty, it re-alleges 7 1-58. Embcddcd in 

these assertioiis arc DRC’s allcgatioris that Liclit comniitted 3 fraud upoii it. The accusations f o ~ -  

fraud relate to lhc statcmcnts that “inves1ors were lined ~ p ” ,  the private placement was “UVCI-  

subscribcd” , and dates-certain givcii for the private placcmcnt’s closing. D K  furthcr- :illeges 

that thcsc statenients were fhlse and were known to bc false at the h i e  thcy were iiixic. (iri iii 11 

58)  All of thcsc assertions werc incorporated by rcfcrcnce under the bl-cach of fiducial-y duty 

claims. 

In order to plead a cogiizable claim for breach of fiduciary duty groundcd in li-aud, ~ l ~ c r e  

mist first cx is t  3 fjduciary relationship between DRC and Licht. “Attorncys have a ficluciary 

d u t y  of loyalty and coniideiitiality to their clicnts.” (S‘OZOW v W R .  G‘i.crc.c & Clo, 83 N Y  2d 303 

[ 1 c)94].) Here, Licht as the attorney I-eprescntiiig DBC, owed such a duty to it. DBC allcges Ihat 

L.icht conimittcd a fraud by asserting statements known to be fiilse at tlic time thcy were i i ~ ~ l c .  

According, within the complaint is a breach of said tjduciary duty. 

In reviewing a defendant’s motion to dismiss pursuant to CI’LR 321 1(3)(7) , a court need 

not look to sce if the plaintiff proves the claim i n  the pleadings; rather it will look only at this 

stngc to scc i f  he states a cognizable C ~ U S C  of action despitc how poorly drafted i t  inay be. (Scr 

Mancidhlrrtl 1’ D~w17 Stows, 132 A D  2d 162 [ 1“  Dcpt 19871.) Froin the foul- corners of its 

coiiiplaint, L)HC plcads that its HI-each of Fiduciary Duty claims ai-e coiinccted to its f ra~id  

c 1 ai m s .  

nnc’s  last contact with Licht was in Marc11 201) I ; thc coinplaint against hirn was filcd in 

1)cccmber 2WS. Thc tiinc period betwccn tlic cause 01‘ action’s accriral and the compiaIn: * s  
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filing is witliiii six ycars. Accordingly, DBC ‘s breach oP fiduciary duty claim against Lidit is 

cogiiizable and not tin-ic-brirrcd; tlierefotc it is not disrnisscd. 

CONCLUSION 

For thc fol-csgoing rcasoris, it is hereby 

OIIDCRELI that the motion to dismiss thc First, Fifth and Sixth C.hscs  of Action against Licht 

is denicd, 

This shall constitute the dccision and order- of this Court. 

Dated: March 21,2007 

M C H A R D  B. LOWE, 111, J.S.C. 
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