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SCANNED ON 312812007 

Index No. 124224/02 

Motion Seq. N o .  004 

_________-____________----__--____------___---_-- X 

The following papers, numbered I to 6 were read on this motion tolfor summary judgment: 

P a m  -~ Nurn bered 
Notice of MotionlOrder to Show Cause - Affidavits - Exhibits 
Answering Affidavits - Exhibits (Memo) 

Interim Orders of this Court dated Aprll 24, 2006 &June 14, 2006 

Cross Motion: [ ] Yes [ X I  No 

-1 12 
3 

4 Replying Affidavits (Reply Memo) 
1 

56- 

Iloris Ling-C’ohm, J.: 

111 this pcrsonal injury action, cic~endant moves [or an piirsLiant IO C‘PLR 32 I 

‘0. 
sumiiiaIy judgrncni dismissing the complaint for failure to mcct h e  scrious injuiy thrcsliold f i  ’*& 

‘I’his action arosc liom an incident which occurred on March 21, 2000 a t  approximately 7: I5 

p,ni,,  at the intcrxcction of 178‘” Stl-cct and I3rc~adway, Ncw Yo&, Ncw York, whcn p l a i d r f ,  a 

p~d t . s t r i i~ l~ ,  was struck by dele~~dant’s vcliicle. Plaiiitiff alleges to have sListaincd the lollowing 

injul-ics as set ioi-tli in plaintif’s vcri lied bill oflwticiilars: 

T h e  Court. r-iotcs t h a t  p l a i n t i f L ‘ s  a p p l i c a t . i o n  L o  submit. 
supplementa l  papcrs  w a s  grai?t.cd hy o r d e r  dat.ed Julnc! 1.4 I 2 0 0 6 ;  
p l a i n t i f f  failed, however-, t o  subn1i.t. addj . t iuna1 pape r s  in 
opposi%j.on to the w i t h i n  iiiotion. 

‘L’his c a s e  was t r a n s f e r r e d  to t h i s  Part from Jus t ice  
S h a f e r ‘  s i n v e n t o r y .  
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"serious, severc aiul pcriii:iiiont injiirics, including, injury to her right side, shoulder, 
miis, hips and legs, and other injilres and was rendered sick, :ioi+e, laiiie and disabled 
and was prevented l'roiii attciidiiig to Iicr iisu:d activitics ...I the] injury t o  Plaintill' 
ciltised her to suffer :I pcrniancnt and detrimental loss of'lier ability 10 liinction in llie 
fashion and nianncr she was able to lirnction prior to this accicleilt ...I' laintj~f s 
iii-juries caused her to lose iiiobility which she has not rcgaincd and has rcsultcd in 
pcriiiaiiciit pain and scvcr discomli)rt to the alkctecl areas of'lier body". 

In oidcr to establish n hasis for  cntitlcinent to summary judgiiicnt on the issuc of scrious injury, 

~Iefei~lant lnas tlic initial hul-den of sulmittiiig coiiipctciit cvidciitiary proof iii acliiiissiblc form 

dcnioiistrcltiiig that plaintiff has not suffc~.cd scrious injury as dct?iiccl by Insurmcc I ,aw 

L~irdeii, the hurden sliil'h to plaintiff to coiiie f~)rward wilh evideriliary prool' i n  adniissible limn 

which is suftkicnt to raise a triablc issuc offact rclating to thc scrious iii-jin-y claim. 1,icwi 1) 

Jl cfcn (1 N n t ' s S u h rn is s io n s in Support of S iiin m ary J II -I& 

(:hi August 17, 2005, plaintiff was csamincd by Dr. I ,conid Toppcr, a rieurologjst, at the reqiiest 

oi'dcl'cndant. Aftcr a physical csamination at which distraction and coiiipression lests were 

perli)r~ned, Dr .  Toppcr, in his aflirmed mcdical rcport concluded, inter alia, as ii711ows: 

I I I S U I ~ C ~  Law 5 5 102 (cl) dclTiics "seriot.rs injury" ;IS " a  personal iii,jiiry which rcsults i n  
( 1 ) clcath; (2)  disi~icriibcrmcn1; (3 signil'icant disligweiiieiit; (4) a 1iactiire; ( 5 )  loss or ;i I'etiis; (6) 
permanent loss or use oIa t d y  organ, iiieinbcr, iiinction o r  systcin; (7) pcriiiaiicnt coiiscqucntial 
linii~a.tioii ol' w e  of a lxxly orgnii or member; (8) sigiiiGcmt liniilation ol'use ol'a body function or 
systcin; o r  ( 9 )  a iiiccliccllly deteriii iiicd ii1.jLu-y or iiiipniriiieiit ol' a lion-peiiii~inrnt iiat w e  which 
prevciits 111e in$ iired persoii l'i+oin pcrforining substantially a l l  ol' the materid acts which coiistitu te 
such pcrson's usual aiid custoriiniy daily activities for not less tliaii iiiiiety days cluriiig the one 
hundrcd- eighty days inimcdiatcly following thc occurrence ofthc iiijury. I Icrc, plniiitiffallcgcs that 
she s~il'fkred ;i serious iiijiiry uf'llie types listed in seclions 7 and 9. [All-irtiiation in Opposition, 1181. 
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“[llioracic spine spr;iin/s train-resol ved; 1 urnbar spinc sprai n/s trai n 
~~csolvccl.. , ,[t]licrc is 110 iiiclication of tlie peimiiieiit neurological disability. It is 
iiiy profcssionnl opinion that this claiiiiniit citii perl’orm all 01‘ her ususal daily 
xtivitics witliout rcs~rictjoii or ally i~curologicul limitalioiis resiilting h i n  this 
accidenl”. 

0 1 1  August 23, 3,005, plaintiff was cxamincd by Dr. Michael J. Katx, an or-thopcdic surgcoii, at 

tlic request of-.ddciidaiit. After such physical examination, at which lests including coniplctc 

I-ange ol‘motion, straight leg raising, iipprehension and irnpingcnicnt, wcrc pcrformccl, I )r. Katz 

concluded i n  his affirmed mudical report, infcr cilin, tlic hllowing: 

“ 1. c ervi cal s 1 riii 11 re sol ved , 1 Limbos ;I cral s Ira in re so I vc d , r i g h t s h OLI 1 d cr co 11 tus i 01 1 

now rcsolvcd ... [tjlic claimant is a 92-year old Ikmale who alleged an injury of 
03/2 I /00 ;is a pcdcstriaii ...I c]urrciitly, she shows iici signs or symptorns 01. 
peiinanence on a causally relalcd basis rclativc to 03/2 1/130. She is currently not 
disabled. She is retired. She is cqxible ol‘her activities of daily living”. 

In sccking summary Juclgnienl, in addition to the above relirenced inedical rcports, dcfcndaiit 

relcrs to various poflioiis of plaintill’s deposition transcript tes;limony, in which plaintill‘slated, 

i i z /w  crlirr, ;IS li)llows: ( 1 ) aficr tlic accidcnt shc was lnkcii t o  C‘olumbin Presbyterian Ilospi La1 

where she was released artcr scvcral hours; (2) slic did not reccive any stitches nor  surturcs, 

Iiowcvcr, n bandaid was placed on her right knee; (3) plaintiff was riot given niiy instrllctioiis or 

r~commendations wih  rcspcct to how to care for hcrsclf upon release but W;IS given ;I I‘ollow-up 

appointmcn~; (4) siiicc ~ l i c  accidcnt, thcrc has bccn 11co diNeieiice in her physical aclivilies; and 

( 5 )  other tliaii the initial hospilal visit and m e  Ibllow-up visit, plaintil’t’was only trcatcd by ])I-. 

K n i i i i ~ j ~ i ,  her lreatiiig physician, with respect to tlie claimed iiij iires; and ( 5 )  p1aiiitilT wiis not 
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rcferred h y  I h .  kimiriiju to any other doctors or thcrapists with i~spcc t  to the claiiiied injuries. 

Upoii h e  muviiig ppc r s ,  ddeiidant has made aprinwi f u i c  showing that plainlifu did not sustain 

;I serious iii-jiiIy. The aKirmcd medical rcports submilled lliat by I jr .  Toppcr and I )I-. Kak,  along 

with plaint ilr s cleposi t ion teslimony, cstablish that pl‘lai nti f‘l‘ did not sustai 11 a “serious injury” ;is 

Plaintiffs Opimsiiinn to the Motion for Siininiary Jndgmciit 

In oppoTition, plaiiitil’fsubmittee~ lhc following in cuppofl ol‘her serious injury allegation (1)  an  

a l m x y  affirmation; (2) an affidavit from hcrsell.; (3) a11 unailinnd mcdical letter forin 1r. Jay 

C‘owan; and (4) an unaffi1-mec1 iiicdical letter f?om 13r. 1’.R. Ramaraju. As delailccl bclow, such 

submis\ions, however, arc insui‘iicicnt to raise a lictual issuc to waiimt that this CBSC procceed I O  

trial. 
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plaiiitill~oi~ March 22, 2006, over six years post Accident, with nu explanation offered as to h i s  

range of motion in  lhe left a n d  riglit shouldcr a d  a clccreased lumbar  aiid cervical spine range 01' 

motion, is not supportcd by niimcric h d i n g s ,  as rcquirecl. A'ec Trqdor 1'. Tu-rigno, 27 A1>3cI 3 1 I; 

( 1 li' Dcpt 2006). Moreover, Dr. Cowaii docs not indicatc any o13jcctive tcsts which were 

pcifoi-iiird on plnintiil' to reach his diagnosis. I d  'The unai'liriiiecl mcdical lcttcr or  I l r .  

diagnostic tesls pcrronncd on plaintil'l'aiid does not contain nuiiicrical ranges of motion. Id, 

Accordiiigly, p1aiiitiiT's subinixsions fail to mise ;I triable issue ol'facl ;is I(> whctlicr she siistained 

a sci-ious iiijuiy, to warrant that this casc proceed to trial. 

Chcck Onc: [ X I FJNAL ~JSI'OSll' lON [ ] NON-FINAL I)ISI'OSJ?'ION 
Chcck if Appropriate: [ J DO NOT POST 

(.; : \ Su p r e n ~  ( ' o 11 r t \S 11 i i i  maiy .I LI d g 111 cn t\r i g g s . ci p r i ai 1 . w p ~ l  
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