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PI ai ii tiffs, Index No.  
401274/(16 

- agiins 

F 0 1, K S A M E R I (I' A R E 1 N S 

I ,  Decision 
and Order 

Mot. Seq. 001 

HON. EILEEN A. RAKOWEK: 

Thc City ofNew York (City) brings the instant lawsuit seeking incicrntijiicaliori 
and attorncy fi-cs. City allegcs that it was forced to rcprcscnt itself after defcndant 
disc1aii11c.d on an insiirance policy which listed C'ity as an additional insured. Thc 
~indcrlyiiig claim involvcd an action filcd in Hronx Supreme Court at or around 
March 1 995, captioned Mwiii Barn, an iilfiuil by her mother lrnd iiatuml gundiarz, 
Isubrl Ridiz, and I,\.ahcl Ruiz, individLiully v. The C'ily of Ncw York, Renetviil Hmisirig 
Lkwlopnicnt biirid C h i p m y ,  Inca. irrid Mmy Ymg.  The sLimiioris and complaint on 
belialf of in  l.mt Maria BXY (thc Baez action) allcgcd h a t  the infant was injured due 
to exposure to an excessivc amouiit of lead in tlic paint in a building at 2666 
Valentinc A V ~ I I L I ~ ,  Bronx, New York (the building) sorrietiine betwccxi I)ccen-ibei-, 
1983 and Decenibcr, 1994, and that City owiicd the building ror a period during lhc 
cxposure. City iniplcadcd Fordham Bcclfoi-cl Housing C'orp. (Fordham) in 1998, 
allcgirig that Fordham rnanagccl Ihc building during the relevant time period. 
Ultimatcly, City settled tlic underlying action as against it in 2004. City by this 
motion sccks 311 order granting suminary jLtclgement and dcclaring that defcticianl 
hcrcin, Folkszimcrica Rcinsurancc Company (Folksamcrica), was obligatcd to defend 
City in  the Baez action, 1-equiring Foksamurica to incicmnify it and requiring 
Follcsamcrica to 1-eiinburse C:i ty  for the cost of cicfcncling the action. Fol ksatnerica 
cross moves for summary judgnicnt dismissing this action with pixjudice. In tlic 
altcniativc, it rcqitusts h i  tlic C'oLirt ilciiy C'ity's motion for suniiiiary jiidgmcmt. 
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‘l’lic biiilciing, 01- insured property, was managed by John M.  Keilly, (tlie 
Adininistratoi-) for Forclham, who was cliargcd with using the tenants’ rcnts to 
opcratc and repair the bui Iding.( See, Articlc 7-A, k a l  Property Actions and 
P 1-0 c t‘e d i 11 g s 1, a w I RP APL] ) . Rcnc w II 1 1 lo LI s i 11 g Devel op 11 1 e 11 t Fu 11 d ( R en c w a I was 
also involved with tlie opet-atiori, riianagciiicnt and maintenance of the builditig. 
c‘ i t y ’ s L)cpa~-tme I 1 t of H c) 11 s i n g P resew at i o ii an el Dcv el o p ~ i i c ~ i  t (1 1 P 1)) pro v i d ed 
add it i on a1 firiidi 11 g to 1 lie A diii i 11 i s trator to mri  kc re pa i rs . The Ad 111 i II is t ra tor obt a i ncd 
an i 11 x iic;i n c c I i a b i 1 it y po 1 icy fro 111 M i i s s ~ h  u se t ts P la t c G 1 a s s 111 s iiran cc C h  mpa t i  y 
(Mass Plate) with iiiaxi~iiiim coverage o1‘$300,000 per occiirrctict: for effective dates 
ol’Novcmbcr, 19133 through Novciiibcr, 1 OH4 to cover c l a i m  for bodily injury arising 
oLit of the ownership, maiiitetimce arid l is t ’  ol‘ the building. The policy listcd the 
insurcd 11s “John Keilly, 7-A Administrator c/o Fordham Recliorcl Housing Corp.” 
HPD r-cqui~-ccl the administrator to obtain general liability insurance which riariied 
“City of New York, Housing, Preservation and Dcvclopnicnt Corp. 100 Gold Street, 
NYC”’ as an additional insured. A modification to the existing policy dated July 18, 
1 OX4 provided for such “additional iiiswed.” HPD took title to the b~iilding bccaiisc 
it was abandoned by its owiier, (RPAPL Article 19-A) soiiictinie i l l  1985. Eventually, 
i r i  1990, Rcncwal acquircd title 10 the bitilciing from City. 

City argues that the insurer was timely notilied of its claim, that it wroiigfiilly 
disclaimed on tlic basis of“Lintime1y notice” aiid that the insurer’s clisclaimcr was also 
untiiiicly. The insurer ’ asserts that it Iiever receiveel tioticc oI‘thc claim froin City, 
that the only notice it received was from a non insiircci party, and that City canxiut 
now iisc a stranger’s notice to assert timely notice. 

New York State InsLiraIicc Law Lj 3420(d) states: 

If under a liability policy delivered or issued for delivery in this state, :in 

insurcr shall disclaim liability or deny covcragc for dcatli cor bodily 
injury arising u ~ i t  of a mutor vcliiclc accidcrit or any othcr typc of 
accident occurring w i t h  this state, it shall give written iioticc 11s sou11 
a s  is reasonably possible of such disclaiimer of liahility or denial of 
coverage to tlic instircd and thc irijiired person or any othcr claimant. 

An insurer waivcs its right to deny coverage on the basis of late notice if the 

‘Mass Plate issLicd t l i ~  policy a i d  was the predcccssor to LJSF Reinsurance 
C ‘to i n  p an y ( I J S 17). F o 1 IC saiiic r i c 11 i s IJ S F ’ s s i i  cccs so I. 
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insurer’s disclainicr is Lintimely. Although Ihe legislature did not specify a particular 
length of’ time, the words “as soo~i as is reasoriably possible” suggests that thc 
insurer's decisim should be iriade cxpcditiously io allow ai1 insLirecI to tiiiicly pursue 
its oth cr c)p t i o tis. (Fir:yl Fin irizcicrl I r i s i i t x t iw Ch?ipan V ,  11. ./ctcw C,‘oritr.actir.ig Cofy). , 
1 N.Y.3d 64 [2003]). Howevcr, whcii thc delay is occasioricd by an iiisurance 
carrier’s invcstigation as to whcthcr it is has rc~sori to disclaim coverage, the dclay 
may be cxcuscd ( I d . )  l’hc period oftime that is rcasonable depends upon the facts a n d  
circumstanccs oftlic case and “timcliiicss is generally muasurcd from tlic time that the 
insui-cr IMS sufficient infonilation lo disclaim liability in good f:iilli.” (Achil-crliy 
Ii idmiti i tv C m i p t i j )  11. Puiicus Res’tnirt-ari/, lnc. ( Misc.3d 1 I2  1 [Sup. Clt., N.Y. 
Coiriity ZOOS] ciliiig, A J  McNi~iIty i irid Cb., In<:. v,Loyd,~ o\‘I,ondori, 306 A.D.2d 
21 I [ l  st ncpt. 20031). 

Howcvcr, compliance with the notice provisions of an itisL1r;iiicc contract is a 
condition prccedcnt to the insiii-cr’s liability. (White b y  White v. Thc Cily ., r~,l’New . YOI+C, 
8 I N.Y .26 455[ 19931). Ifthe insurcd hils to provide timely notice io the iiisuccr, then 
thc insurcr has no obligation to dcfend or iiidemni Fy thc insured. (Mailet. of’ ihc 
Ar*hittutioti hctwcrn A k i t y  Ins. Ch. 17. Jirniwz, 78 N.Y.2d I OS4 ~ l991]) ,  
C.:ircuiiistanccs such as lack of knowlcdgc or a rcasonable bolicf in noiiliabili ty will 
exciisc dulay in giving noticc hut the burdcn is 011 the insiircd to dcinonstratc tllc 
reasonableriuss of the cxcuse. (While by White I?. The Cii<v o f ’ N w  York, siipra). 

City, iii support of its ruotion, providcs tlic policy at issue wit11 mdification 
listing City a s  an addi~ionnl insured, internal docuiiicnts showing thc scttlenieiit of’ 
the Bacz lawsirit along with a copy of’thc iiegotiateci settlemcnt clicck, a letter ilatccl 
M x c h  23, 1905 written by Ketiewd arid dircctcd to a Mr. Plum, ti  lcttcr dated 
Lkcember 7, 1995 by Catherine Brady, Building Managcr, to Mass Platc with proof 
of iiiailing, a lctter datcd January 12, 1996 fi-om the Law Offices of Lester Schwab 
Katz & Dwyei- on bchalf of Mass Platc acldi-cssed to Kathy Urady, Administi-ator 
Fordhain-I3eedford Housing C‘orp., a lctter datcd 3aiiiiu-y 24, 1996 written by USF tu 
.lo1111 Reilly, 7A Administration c/o Fordham Red ford Housing Corp., a lcttcr datcd 
March 22, 1996 hy USF to Chtherine M. Urady I~encwal  H.D.F.C., and a 1-ccitatiori 
in support ol’ its applicatioii for attorney few. 

To grant surnmiu+y judgiiicnt i t  mist clearly appear that no inaterial and triable 
issue of fact exists. ‘The party opposing tlic riiotioii must dcmonstrate by adrnissiblc 
cvidcncc that II factual issue rcniains rcquiriiig tlic tricr offact to detcrminc thc issue. 
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The affirmation of counsel alone is not sullicicnt to satisfy this i-equireimeiit. 
Zllc~/ict*tnan v. Citp n f N c w  York, 49 N.Y.2d 557, 404 N.E.2d 718, 427 N.Y.S.2d 595 
(1 980). I n  addition, bald, conclusory allegations, even ifbelievable, are riot cnoiigh. 
Eli rlilnh 1’. A t n  rr . icvr? Morr i1igi.r G‘wijn h o t  isc Mfk. C‘orp. , 2 6 N . Y -2 d 2 5 5 ,  3 09 N . Y .  S .2 d 
34 1 ,  257 N.E.2d 890 (1  970). 

City argucs that the March and Illccci-nbcr I995 lettcrs from Keiiewal’s 
Adiniiijsti-ator Rrady served a s  iiotice to Mass Plate on behall ol‘both ICcncwal and 
City that it was bcing sued. It argucs that both Mass Plate’s and IJSF’s ,Jaii1iary, 1996, 
Icttcr-s indicate that thcy wcrc investigating whother City was iiri insured oil the 
policy. Additionally, it contends that IJSF’s March, I 996 response to I<.cncw:d’s: 
iiiqiriry bchal f o f  itscl f and tlic City” clisclaiming covcragc or1 tlic basis of Inte 
noticc was iintiriicly arid tlicrcforu, canriot be asserted as a basis for its failure to 
defend City. 

(hie of the letters that City rches on as notice of the underlying claim is thc 
lcttor dated March 23, 1095, on Kcnewal stationary, fi-om the “building nianager,” 
Catlicriiic M. Rrady, (Brxly) to Mi-. Plum, an insiiraricc broker. It statcs simply, 
“[cJncloscd plcasc find 11 copy of tEic Siiriiiiions and Clomplaiiit form that we received 
011 March 22, 1095. This coiiiplaiiit is for the building 2666 Valentine Avctiiic which 
is part oi‘RENEWAL HDFC‘. If you nced any additional itifortiiation plcaxc contact 
111c at tlic abovc niimbcr or at m y  hoiiic:. (7 18-324-8072) 

The s 
fro 111 C’n t her 

letter the City relies oii is the letter dated December 7, 1905, also 
ne M.  Brady, sent dircctly to Mass Plate. In this letter, Ms. Brady states: 

Enclosecl please firid a copy of the Summons arid Coiiiplaint fonn that 
wc rcccivcd in March 1995. This complaint is for thc building 2666 
Valeiitinc Avenue. After i-eseai-chiiig our records we have determilied 
that we had coverage with your Company in 1983 aiid 1984. M r  Joliii 
Reilly 7A acfniinistrator was covered by policy numbcr CiL84590-3 1 
from Noveinbcr 9, 1983 to Novciiibcr 8, 1985. Plcasc: contact iiic at thc 
ahovc niimbcr- if you need any additional information regarding this 
matt cr I 

‘I’hc insiiraiicc contract City sceks to enforce lici-c provides under Chiclition 4, 
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cntitlcd “Ensui.cd’s duticx in thc evcnt ot’ OccLirrence, Claim or Suit” provides: 

a) In  thc event of an occurreiicc, written notice containing particulars 
sufficient to icientiry tlic insured and also reasonably obtainable 
infoimition with respect to the time, place and circumstances thcr-eof, 
aiid the names and addresses oI’the insured and of availablc wi triesscs, 
shall be givcn by or  for the irisrircd to tlic conipariy or any of’ its 
authorized ageiits as soon as practicable. 

(13) If claim is madc or suit is brought ag:ainst the iiisurcd, tlic insured 
shall imincciiately forward to the company every dciiia~id, notice, 
sutmioiis or other process reccived by hiin or his rcprescntative. 

(c) The irisured shall coopcrate with the company and, upon tlie 
company’s request, assist in making scttlemcnts, in thc conduct of suits 
and in enforcing any right of contribution or indeninity against any 
person or organization who may hc liable to the insured because of 
iiijwy or damage with respect to which insurance is afforded under this 
policy; and tlie insurcd sliall attcnd hearings and trials atid assist 111 

securing and giving cvidcnce and obtaining the attendance ofwitnesscs. 
Thc irisurcd sliall riot, cxccpt at its owii cost, voluntarily make any 
payment, assutiic any obligation or incur any expcnse other than fix first 
aid to others at tlic time of tlic accidoiit. 

Lkfcndant argues that neitlicr of’tliesc letters constituted a claim for covcragc 
by the insurcd, City of New York, Housing, Preservation and Devclopmeiit 
C’orporation. Indeed, by letter datcd January 12, 1996, counscl for Mass Platc wrotc 
back to Ms. Bracly, who was also, apparcntly, tlie new Adiiiiiiistrator for Foi-dham, 
rncnirorializirlE,ilizing a conversation lhat tho two had had earlier in the clay. Thc lettcr statcs 
that they agreed that “John Reilly, 7A Administrator, c/o Fordhain Bed ford Housitig 
C‘orp.” is the narncd insured on the policy but they also agreed that ‘ b s ~ ~ c h  pcrsoii” is 
not naincci i n  thc Bacz action. M a s s  Plate also notes that Renewal is named in the 
h e / ,  suit but is riot an insured mdcr  the policy. The Ictter’ fiirthcr statcs ‘‘lwle will be 
advising as tu whother the C’ity is a n  insured c)ii thc Mass Platc Glass policy. 
However, Kencwal H.L).F.C‘. does riot appear to bc Iiamcd oil the Mass Platc Glass 
Policy.” Finally, it states, “[Lilt this linie, Mass Platc tilass’s irisLirarice is 
iiives t i gat i 11 g yo LI r c I ii i m2fo I- c o v c ragc o 11 b oh a1 f o f Re ric w a 1 I 1. D . F , C . an (1 (1 f c o Lirs e, 
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is I-escrving all ol‘ its riglits in respect of thc claim and its position on covcrage 
pending receipt of the afoi-enicntioned arid coiiiplclion of its ixivcstigation.” 
(Fl,niph as i s addc d ) . 

Addilionally, by scparatc Icttei- datcd January 24, I 9Yb, LJSF, (formerly known 
as Mass Plate) wrotc to “Mr.  John Keilly, 7A Administrator c/o Fordham Bedibrd 
Housing Corp.” as tho nained ixisLircd iincier thc pol icy, and advised hiiii of the R a c ~  
action. It stated that i t  has hired a New York law tjriii to iiivcstigate any potelitid 
claini for covcragc undcr- the policy. 

Defendant formally disclainled covcrage by luttcr dated March 22, 1996. USF 
wrote to the ~ i c w  Administrator, Rrady, care of Rcncwal, stating that Rencwal is not 
an insured undcr the policy. Thc letter further instructs Renewal to notify USF 
immcciiately i f  i t  contends that Renewal is a division of The City of New York, 
Housing Yreservalion Developiiiciit Fund Company, Inc., siiicc it acknowlcdges i t  
is zi iiaiiiecl itisured on thc policy. It statcs, “[h]owcvcr, if Rencwal . . . is a scparate 
cor7,oratioii/entity, there ai-e 110 grounds for covcrage undcr this policy . . ..” The lettcr 
further notes that “[dlespite the pcridcncy ofthc HAEZ lawsuit since Dcccriiber 1994, 
and despite a n o t i L C  of clailii scrvcd in Decembcr, 1993, this lawsuit was first bi-ought 
to the attention of USF . . . 011 Dtlccriibcr 7, 199s. No iioticc of the claim nor aiiy 
lawsuit papcrs were cvcr givcn to us as is required under the policy in the t‘vciit of a 
c lai 111 or 1 aws ui t , ” 

Ikfcndant , i n  support of‘ its motion to dismiss and i n  opposition to City’s 
motion, pi-ovidcs the afficlavit of‘Daniel ,J. Wilson, Senior Vice President ofdcfendant 
Folksaiixxica KeinsLiranct. Company, a Ictter datcd May 24, 2004 f’ro~n Gordon Sr. 
Silber, altoincy for Fordham directed to Mr. Wilson of Folksmerica, a letter datcd 
J L ~ X  2, 2004 from Folksamerica rcsponding to attorneys Ibr Fordham, a letter ciatead 
J ~ i i c  15, 2004 to Folksamerica from Blcakley Platt 8r Schmidt, LLP, newly retained 
attomcys for Foi-dhaiii, and :I letter clatcd .Illlie 18, 2004 from Folksamerica to 
H Icakley 1-espconding to thc .Iiinc 1 S, 2004 Goiii71iiiIiiC~itioii. 

Eight years of iiiactioii was followed by  a letter clatcd May 24, 2004 ii-om 
counscl for Fordham, o i l  belialf of his client and bboii behalf ol’codcfcndaiit, the City 
of New York” dcmancling of Folksamcrica (formerly known as USF) that it  
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“iiriiiiediatcly take over the dcrcnst. of [Fordham] in the Raez action as well as defend 
and iiidctiiniIy the City of New York, the additional insured on the Mass Plate 
policy.” Tlie lettcr states that USF’s March 22, 1996, disclairiicr of coverage was riot 
titncly assci-tcd and thcrclorc is not valid. Adclitionally, the letlcr notcs that the case 
was schcclulcd shortly for pre-trial conference “to discuss insurance issues” and foi- 
[rial in August, 2004. 

Polkxamcrica argiics that this May 24, 2004 commiinicatic7ii was the first time 
i t  wax cvcr asked to dcf’cnd on behalf of City, some ten years uf2cr h e z  first swd 
C‘ity and six years after City impleaclcd Fordham. Folksamcrica contends that having 
iicvcr before beeii notiiicd by C‘ity of the Bacz suit, its J U ~ K  2, 2004 letter denying 
covcragc was tiiiiely. It argucs that even if the Co~irt is to construe the 1995 letters 
fi’orii licncwal 11s noticc of‘a claim on tielialf-of City, oil the facts in  this case, liaviiig 
ropcatcdly requested iriforiiiatioii to aid in its investigation which requests went 
ignored, a three month delay i l l  denying coverage was timely notification of 
disclainicr. Moreover, Folksaiiierjca points to a clause in City’s insurance policy, 
condition 4, which outlines the iiisiired’s duties in the event ol‘a lawsuit against it, 
which City fliilcd to comply with. Finally, Folksamcrica argues that il: it had 
wrongfully disclaimed coverage oii behalf of City i i i  I 995, the p r o p -  remedy would 
be 11 claim for hreach of contract, which is timc barred, having accrued more than 
cleveii years ago, well beyond the s ix  ycar statute oi‘ limit a t‘ 1011s. 

Notwithstanding City’s prcxcnt contention that Kenewal’s two I995 lcttcrs to 
Mass Plate regarding the h e z  action were on behalf of itsell and City, there is 
nothing i n  the record to support that contention. ‘I’he letters were clearly from and 
in the interest of Renewal alone and the C‘ity ofNcw York, Housiiig, Preservation and 
rkvclupmcnt Corp. had a separate obligation as the iniisrcd to contact its insurer in  
iiCcordaiice with the notice provision of its policy of ui outstaiidiiig claim against it. 
This is an obligation that is iiot excuxcd because aii insurer rcccivcci notice of tlie 
o ~ c i ~ r r o ~ i c e  from an indcpcndcnt source, nor will riotice from one insured be imputed 
to another i nsLircd. (Truwlers 1 ~ ~ ~ 1 i m w ~  Cot)ipcrny v. Volniur C‘orzsti*uctiori C’o., Iiir., 
300 A.D.2d 40 [ 1” Dcpt. 20021). 

Further, the 1995 lcttcrs were met with additional rcqucstx for any inforination 
tliat would impact on their coveragc clctcniiination. IJndei- tlie cir-cunistanccs of thi:; 
case, wlierc tlie insui-cr wrote twicc rcqucsting i n  fortmtion to aid in its investigatiori 
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bcfore disclaiiiiing covcragc and thosc requests went ignored, C’i ty cannot invoke the 
dcfense of late disclaimer sirice “timeliness is generally measured fro111 thc time that 
the insurer has sufficient in fomiatioii to disclaiin liability in good faith.” (Admiralfv 
lmktwiit i~ c ‘o t ip i r i~v  v. f’utirm Rostmrui i tv  IW. ( Misc.3d I 12 I [Sup. C‘t., N.Y. 
County 200Sl tiling A.J. McNLil/y und c‘o., Inr .  v.Lo-p~/,s c$Londorr, 306 A.11.2d 
2 1 11 1 s t  Dcpt. 20031) 

Finally, the 2004 demand fbr covcrage was iiot riotice given b 6  as soon 3s 

practicable" 21s rcyuired by C‘onditiori 4 of the policy. City was served with papcrs 
in tlic Bacz suit SOMC ninc years prior, atid activcly participatcd in that suit cliit-ing that  
pcriod, cvcn to thc cxtetit ofimplcaditig :I third party, Fordliam. City did not meet tlic 
condi tioii pi-ecedcnt to invoking coveragc. Thcrcforc, it cannot scck indcmiiification 
and rcitntiursemciit for dcfeiiding tlic Hacz suit and its motion for sumtnary judgtnciit 
ti1 ~i s t ti c den i ecl . c‘o t i v c‘ rs c 1 y , F o 1 k s ani cr i c a ’ s cro s s ino t i o ti fo r s u t i i  im ary j u dg mcn t 
clcarly dcnionstratcs that no material and triablc issue of’ f x t  exists as to whether it 
should inclemnif) atid rciinburse City. The insurer, pursuant to applicable law, sent 
a disclaiiiier iii writing to the only entity it knew was making a claim purslrant to the 
policy. City fails to dcmonslratc by admissiblc evidcncc that a factual isme rcimins 
requii-ing the trier of fact to cktcriiiine the issue. Accordingly, Fol samerica’s cross 
motion for suiiit11~1ryjudgliient is granted. A 

‘< 
-tl +% 3 

ORDERED ttiai t1ic (’ity of N ~ W  York’s motion ror s L h t %  J- 

% f -  Wliercfore i t  is liercby 
wbv( /t ‘ 8, 4- c.i.J <UQ> 

+ct- 

judgmeiit is 
%c cienied; and i t  is firrtlior 

ORDERED that Folksaiiierica Reinsltrarice Clompany’s cross motion for 
suriimary jiidgnient is gi-antcd. 

1\11 otlicr rclieris deiiicd. This constitiitcs thc dccisioii a n d  oi-dcr of the court. 

8 

[* 9 ]


