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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OI' NEW YORK: PART 54

_____________ S
ORIX FINANCIAL SERVICES, INC.,
Planti (1, Index No.: 601507/03
~AgaInst- DECISION
and
DENNIS A TARONGA and JOSTEPH LARONGA, /( ORDER
Delendants. ’ifxi;,z,f 3 $O
'ﬂ?* <)‘9 o
"'.\-) N . (l"/i;,.;
T A ?“»_‘-“%yo ’
KORNREICH, SHIRLEY WERNER, J.: C(,Sq}‘ /?/r

This 1s an action to enforce guarantees ol the ol)ligationsof‘lbﬁpwcwml notes. On July 25,
2006, the court awarded summary judgment to plamntifl Orx Financial Services, Ine. (“Orix™).
Defendant Joseph Laronga (“Joseph™) now moves for reargument, arguimg that Orix’s summary
Judgment motion (the “summary judgment motion™) should have been denied.

I Facts

While the lacts of this case are more (ully articulated in the July 25 order, a brief”
summary follows. Joseph's brother Dennis Laronga (“Dennis™) owned P & A Togistics (“P &
A7), which exceuled a Conditional Sales Contract Note (“Note™) for the sale of a tractor. Via an
assignment, Orix’s predecessor-m-interest (hercinafter “Orix”) became the Note's holder.

Orix claims that on April 9. 1997 both Dennis and Joseph exceunted a personat Guaranty
ofall P & A's obligations under the Nole. A copy ol a Guaranty contains a signature purporting
(o be Joseph’s, which is acknowledged by Deborah Petruska, a notary public of the State of New
Jersey. Ms. Petruska averred i her affidavit that the signature of the notary on the Guaranty is

hers and that she beheves that the defendants appeared before her at the time she notarized their




respective signatures. Towever, in her original affidavit, Ms. Petruska averred that she was a
notary public only since the year 2000- more than two years alter her acknowledgment ol the
Note. In a subscquent affidavit, Ms. Petruska sought to correct her prior statement.

At Iiis deposition, Joseph testified that the signature on the Guaranty was forged, oflering
copics of other documents signed by him to demonstrate that the signature on the Guaranly was a
forecry. No expert affidavit comparing the handwriting was submitted.’

When P & A delaulted on its payments, Orix contacted Joseph via certitied and first-class
mail with letters dated July 15, 1998, May 16, 2000, Oclober 23, 2000, and April 11, 2001 and
also sent Joseph Notices of Public Sale of the collateral for P & A’s indebtedness.

. Conclusions of Law

Imtially, plaintiff’s submissions arc sufficient to persuade the court that it
misapprehended the facts and law i issuing the orngimal decision. See Pro Brokerage, Inc. v
Home Ins. Co.. 99 AD.2d 971 (st Dept. 1984) (motion (or reargument 1s designed Lo give party
opportunity o establish that court overlooked or misapprehended relevant [acts, or misapplied
any controllimg principle of law) citing Foleyv v, Roche, 68 A.D.2d 558 (st Dept. 1979).
Spectifically, the Appellate Division, First Department has determined that while “the
notarization ol a signature raises a presumption that the signature 1s genuimne . . ., the presumption
s rebuttable.”™ Seaboard Sur. Co. v, Farthline Corp., 262 A.D.2d 253 (st Dept. 1999) (imternal
citations omitted). In Scaboard, the First Departiment found that the defendant’s affidavit, in

which he averred that certam signatures-—purportedly his and upon which plaintiff reliecd — were

' While, in his reply, Joseph has submitted the allidavit o a handwriting expert who

avers that the signature was not made by Joseph, the court may not consider this new cvidence
submitted for the first ime in reply papers.
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foreeries, was “sulficient 1o raise an issuc of fact as to the authentieity o the subject signatures
and, accordingly, warranted the motion court’s denal of plamtift™s motion for sununary
Judgment agamst [defendant] based on the indemmification agreement apparently bearing his
stgnature] |7 /i,

Here, defendant Joseph has testified and averred that the signature on the Guaranty 1s a
forgery. Although the Guaranty 1s acknowledged, pursuant to the holding in Seaboard, Joseph’s
affidavit s suflicient to create a question of fact as to the authenticity of the signature. The
Sceond Department cases originally cited by this court in the July 25 order are inapposite.”

FFurther, meluded with his opposttion to the summary judgment motion, Joseph had
submitted copies of Tus signature, which he argued that the trier of fact would be able to compare
(o the Guaranty and conclude that the Guaranty was a [orgery. CPLR 4536 (*Comparison ol a
disputed writing with any writing proved (o the satisfaction ol the court to be the handwriting of
the person claimed (o have made the disputed writing shall be permitted™). Sce «lso Seoulhbank,
NY dAgeneyve D& Export & Lmport Corp., 270 A.D.2d 193, 194 (1st Dept. 2000) (trial court
“erred in conclusively determining, basced upon its own comparison of the signatures on the two
documents, that {defendant] had signed the guaranty™ since “handwriting comparison under
CPLR 4330 is not appropriate on a motion for summary judgment, but, rather, gives rise o an
issie of faetr™), CLSys. (Isr.) Lid. v. Melamed, 290 A.D.2d 266 (1st Dept. 2002) (denial of

summary judgment motion proper where “record discloses the existence ol a trinble 1ssuc of fact

CSee Luveve Antonelli, 102 A D.2d 258 (2d Dept. 1984) (despite plamtiffs claim that her
signature was forged, multiple witnesses testified that they witnessed plaintifi signing disputed
deedy; Wash, M Honie Loans. Ineo v Rueda, 12 A D 3d 438 (2d Dept. 2004) (no specification
ol what evidenee was considered i finding that plainti(T failed 1o rebut preswption of due
cxecution).,
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as Lo the authenticity of the signatures on the wire transler documents at issue™). Thus, defendant
Joseph has submitted evidence sullicient (o create a question of fact as to the signature on the
Guaranty.

Fimally, the conflicting alTidavits of Ms. Petruska, the notary, as to whether she was a
notary at the time the Guaranty was executed, also create a question as to the validity of the
acknowledgment. Orix argues that in order (o create a gquestion ol fact as 1o Ms. Petruska’s status
Toseph would need to present public records “to sce if she was a notary when the Guaranty was
notarized.”™ The court disagrees. On its motion for summary judgment i licu of a complamt,
Orix had the burden of demonstrating that Ms. Petruska’s acknowledgment was valid. Tlere, the
evidence itsell™ -Ms. Petruska’s conflicting affidavits — created a question as o the time frame i
which she was a notary. Accordingly, 1t1s

ORDERED that defendant Joseph Laronga’s motion to reargue is granted; and it is
further

ORDERED that, upon reargument, plamtif”s motion for summary judgment is denicd in
its entirety; and it 1s further

¥oo '%—\( N {

ORDLERED that the partics are to appear belore the court (or ay conlerence at

11:00 AM. on April 5, 2007 at Part 54, 111 Centre Street, Room 1227, New York, NUY.

Date: March 21, 2007
New York, New York
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