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INDEX NO. 06-025298 

SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART 6 - SUFFOLK COUNTY 

1 i o i i . -  Garv J .  Weber MOTION DATE October 27,2006 
Acting Justice of the Supreme Court Motion Seq. # 001 - MD 

# 002 - MD 

~ _.________ 

JANET M. INSARCII, ESQ. 

GARDEN CITY, N’f 11530 
I i i  thr M,iitci u t  tlir Application of BARBARA 666 OLD COUNTRY RD-STE 4 12 
bV k. I N h I A N JI 111 B EN J AM IN K R l M E R ,  

Petitioners 

koi J .It dyiierit I’t~istiant t o  CPLR Artilce 78 

CAHN & CAIIN, LLP 
445 BROADHOLLOW ROAD 
MELVILLE, NEW ‘YORK 11747 

-against- 

I’LANNINCi 13OAKD OF ’IXE TOWN OF EAST 
lHAMl”ION, ‘TOWN BOAlUI OF THE TOWN OF EAST 
HAMI’’I‘ON and TOWN OF EAST NAMPTON, 

Respondents 

Ti i t .  f’c .itioners, by Notice of Petition and Verified Petition dated September 1, 2006, have made application, 
pursuairt to 
ctecisio 11 10 gwi t  pi-eliniinary subdivision approval insofar as the Board deteimine’d that the requirements of SEQRA 
and ihz  East t lampton l’own Code had been satisfied. Tlie Petitioner has also submitted an Affidavit in Support by 
Paul LP. Gi-o:;scr, Ph.D., and P.E. dated January 7, 2007. The Grosser affidavit was never submitted to the East 
1-Ianipt1)ii Tuwn I’lanniiig Board and is, thus, not part of the record on review in connection with the Board’s 
tirlei-niiiiatioii. The Petitioner has also sub~nitted a Memorandum of Law dated January 8, 2007. The Respondents 
have st,biiiittt.d a Verified Answer dated September 27, 2006, a Memorandum of .Law dated February 1, 2007; an 
:\flida\,it of l i s  Liquori, dated Febniary 2, 2007; and a Return consisting of Voluiiies I to IV together with Exhibits. 
l’hc lL spoiici’airs have also, by Notice of Motion dated February 2, 2007, moved to strike fiorn consideration the 
dl l ida\ , i1  01~I’ ; iu l  W .  Grosser. ‘The Petitioner has subnzitted An Affidavit In Opposition and in Further Support of the 
Petition dated February 20, 2007 together with a Reply Memorandum of Law dated February 19, 2007. There is 
also a I<eply ..\llidavit by Richard Calm, Esq. dated February 26, 2007. 

PLR Article 78. to this Court for an Order reversing, and annulling Respondent Planning Board’s 

DECISION 

‘l’hc I’ctilioricrs are residents ofthe Town of East Hanipton and are owners of pro:perty that abuts the 20.28 acre 
parcel  ol‘lantl owned by the Town of East Hanipton which is proposed to be subdivided into 26 101s to provide 
aflbi-11; blc housing. l h i s  proposed subdivision is a greatly scaled back version of an earlier plan by the Respondent- 
Tonm aliich would have subdivided 32.1 1 acres into 5 1 lots. Respondents had previously reviewed this larger 
>ulxli\,isioii aiid approved it, acting then, as now, as the lead agency on its own project. This prior approval was 
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niillitied b y  the Appellate Division, Second Department based upon the Respondent’s failure to follow the 
ieqiiiiciilentb o f  SEQRA with iespect to Type I actions, and to take a hard look at the environniental inipacts 
illunudi v. 7 b w r i  of Eust H(:rrrpton, 297 AD2d 345 (211d Dept. 2003). 

Alter tht hlrr r i i rs l i  decision the Respondent-Town reduced the scope of the project and eliminated, among other 
things, that portion of  the plan that had included the use of its eninent domain authority to acquire property for the 
project. Tlic l‘oun then held a scopiiig session on this trimmed down project and subnlitted the subdivision 
application to the Plaiuiing Board. On February 14, 2006 a Draft Environniental Irnpact Statement (DEIS) was 
submitted to the I’lanning Board. 

0 1 1  1:cbrtiai-y 2 I .  2006, the Planning Board determined that the now scaled down version of the project was no 
loiigei- a fypo I Action. but was ail Unlisted Action in accordance with the SEQRA regulations. The Petitioner does 
not contmd that this \vas in  error, in so far as the SEQRA regulations were conceixed, but argues that tlie 
I<cspontleiit ‘l’o\vn had locally adopted a more restrictive list of Type I actions, and that the proposed action fell 
n,itliin [tic anibit of thc Respoiicient-Towii’s own list of Type I actions, even though( the SEQRA. regulations had not 
Ilctn vl(~latcd. 

I31st I la i i p ~ o i i  ‘J’owi (-’ode 128-3-20 includes within its description of Type 1 actions, any subdivision which directly 
or indii-i*ctly I I - L I ~  degrade, despoil or eliminate water bodies, unique plant or wildlife habitat and trails. An 
es~ i - ao r (  inat-ily broad interpretation of this provision of tlie Respondent’s code night theoretically support the 
Petition :rs’ contentions, because all upland property ultimately drains to sea level. However, the Court can not 
maiidati.. ;IS Petitioiw’s suggest, that the Respondents interpret their own code in a. manner which would require that 
- ;ill subdivisions be classified as Type I actions. Accordingly, the Court can not conclude that the Planning Board’s 
determi iation that this action was an Unlisted Action was an error of law, an abuse: of discretion, or unsupported by 
substani 131 eikieiice, 

i \ny issiic ;is to wlicther proper notices were sent to other potentially involved agencies when the Respondent became 
the lead agency is not an issue which may be raised, under the circunlstances, by the Petitioners, bur rather, any 
agency wliicli may have been offended (if there be any) by this Respondents’ determination in these proceedings. 
Petitioners simply lack standing to complain concerning the Respondent Board’s treatment of other agencies with 
regard to the i:isue of notice. 

As t o  whether there was adequate public notice, the subject deternlination was the continued review of a project that 
has lo i iy  been subject to public scrutiny, as well as judicial proceedings up to an including appellate review. The 
Petitioners were represented at the public hearings, they submitted written materials for consideration, and have not 
deliionstrated that they were unable to present their concems to the Respondent. ‘To the contrary, the Respondent 
clearly :lad to have been on notice of Petitioner’s clainls and concerns since the same and similar is:sues had been 
I-aiscd I 1 connection with the earlier application to the Respondent Board, as well :as the litigation which then ensued 
rcsultin~ in th.: abandonment of the earlier and far more ambitious project. In thes8e circumstances, the Petitioner’s 
concei.~ s coiiI~;I scarcely have escaped the notice of the Board menibers. The approval to which the petitioners now 
ot)ject 1 4  i n  itself an acknowledgment of due consideration for Petitioners’ conceriiis and is manifest by the greatly 
ciownsi:xci project which has now been approved, even though this apparently leaves the Petitioners still unsatisfied. 

* >  I here I i a very great deal of difference between listening to and considering tlie concerns of interested parties and 
to~111y ;rtloptiiig such concerns as policy. Petitioner’s real grievance is not that their concerns were: unheard or 
considired, biit that the Respondent Board did not consider these sufficient to s m p  this affordable housing project 
altogetlier. w1-iich IS clearly the only acceptable outcome in so far as tlie Petitioners are concerned. 

I i i  pi-ac ical el’tiect, the Respondent Planning Board was not writing on a clean slate with respect to this application. 
Having been directed to take a “hard look” at the original proposal, the Board reacted by reducing .the scope and 
density of the project by over 500/. If this is not a “hard look” it is difficult to imagine what else thLe Respondent’s 
could do to pass muster on this criteria without giving up the project entirely. 
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‘I’lie revieu the kspondents gave to this subdivision application was reasoned niea.ningfu1, substantive, and well 
considertd. lh: Court does not find that the decision to approve the subdivision was infected by an error of law, or 
\vas arbitrary or capricious. The Respondents’ determinations nude throughout this process were supported by 
substantid evidence. 

‘Fl i t  teclinml, procediiral, requirements of SEQRA are not uniniportant or without significant purpose, however, 
every dekct,  Iiciwwet slight, should not result in a nullification of the work previously put into a project unless the 
I’etitionrrs can demonstrate that they were prevented from fully participating in the process, and that the result of the 
process was so tlawed or unreliable that it was wrong as a matter of law and resulted in a decision that was either 
arbitrary oi capricious o r  that was unsupported by substantial evidence. The Petitioner has failed to :make such a 
showing and, ac:cui-dingly, the Petition is in all respects denied. 

ORDER 

0 f L ) E H E D  11i‘it the Petition is denied 111 11s entirety and disnissed (Mot. #OOl);  and it is further 

OfWEf t  E f l  h ; i t  the Respondent’s motion to strike from consideration the affidavit of Paul W. Grosser is denied as 
111(10 1: 

OIUIEHED that the Respondents are directed to serve a copy of this decision and order together with a notice of 
entry on the Petitioner as soon as is practicable. 

]’his shall constitute the decision and order of the court 

Dated: Idarch 15, 2007 - 5 5  -- 
Gary J. Weber, Acting J.S.C. 

Final Disposition 
Scan 
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