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Short Form Or der

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE LAWRENCE V. CULLEN | A Part 6
Justice

X | ndex
DETRI A LEGG and OMARI LEGG WASHI NGTON, Nunber 22379 2006

Plaintiff(s), Mot i on
Date January 23, 2007

- against -
Mot i on
MEI R MOZA, Cal . Nunber 26
Def endant ( s) .
X Mbtion Sequence No.: 3

The followi ng papers nunbered 1 to 5 read on this notion by
def endant dismissing the plaintiffs’ conplaint pursuant to CPLR
3211(a)(1),(7), and (8).

Paper s

Nunber ed
Notice of Mbtion - Affidavits - Exhibits.......... 1
Menprandum of Law. .. ... ... .. 2
Answering Affidavits - Exhibits................... 3
Menorandum of Law. . ... i 4
Reply Affidavits ...... ... . . . . . .. 5

Upon the foregoing papers it is ordered that the notion by
def endant di sm ssing the conplaint is granted.

This action arises out of the |egal representation defendant
Meir Moza provided the plaintiff Omari Legg-Washi ngton foll ow ng
plaintiff’s arrest in Queens County on June 12, 2004.

On June 13, 2004, the Ofice of the District Attorney,
Queens County, filed m sdeneanor charges in the Crimnal Court of
the Gty of New York, County of Queens, against plaintiff
Legg-Washi ngton for the crinme of Assault in the Third Degree and
rel ated charges.

According to the Crimnal Court conplaint, M.
Legg-Washington was initially arrested because he “punched the
conpl ainant (Jermaine Bethea) in the face nultiple tinmes, and
al so kicked him causing swelling redness, and substantial pain.”
Wi |l e Legg- Washington was being fingerprinted for that arrest,
he “punched the deponent (Police Oficer Stephen M Anderson of

the 113th Precinct) in the chest.”
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On June 14, 2004, M. Legg-Washington’s nother, Detria Legg,
retained the services of M. Myza to defend her son in the
crimnal mtter. At that time, M. Legg signed a witten
retai ner agreenment with M. Myza. According to the terns of the
witten retai ner agreenent, Mdza agreed to the representation of
Legg- Washi ngton in “120.00 A Msd.”, which referred to Penal Law
Section 120.00, Assault in the Third Degree, an A M sdeneanor.

According to the affidavit of defendant Meir Moza, submtted
in support of the notion, on or about June 21, 2004, Legg-
Washi ngton and Moza appeared in Crimnal Court on the crimnal
matter. At that tinme, Mdza was inforned that at Legg-Washi ngton
s arraignnent the Court had ordered that Legg-Washington be
eval uated pursuant to Crimnal Procedure Law Section 730. 30.

On or about July 26, 2004, Myza appeared again for Legg-
Washington in Crimnal Court. At that tinme, the Court was
informed that Legg-Washington, after being evaluated by two
psychi atrists, was found not fit to proceed to trial pursuant to
Crimnal Procedure Law §730. 30. According to the psychiatric
reports, both psychiatrists found Legg-Washington to be a
par anoi d schi zophrenic, a condition plaintiffs were aware
Legg- Washi ngton suffered from since Cctober 2000. Mza discussed
t hese psychiatric findings wwth the plaintiffs. After discussing
these findings, and advising the plaintiffs of the avail able
options, Legg-Washington, through Myza, noved to confirm these
findings in open court. The Court (Paynter, J.) explained to
Legg-Washi ngton that noving to confirmwould require that he be
remanded to a psychiatric care center until the tinme he was no
| onger a nenace to hinself or society, and that he would have to
undergo psychiatric treatnent as a result of being found unfit
under C P.L. §730.30. Legg-Wshington acknow edged to the Court
that he understood the consequences of noving to confirm and
reiterated that it was his intention to confirmthe findings. He
was then remanded to the custody of Creednore Psychiatric Center,
where he continued his psychiatric care until aproximtely
January 30, 2006.

Plaintiffs commenced the instant action by filing a sumobns
and conplaint on Cctober 12, 2006, predicated upon Mbza’'s
representation of Legg-Washington arising out of his June 12,
2004 arrest and subsequent crimnal action. |In their conplaint,
plaintiffs allege that Legg-Washington was fal sely arrested; that
Moza “was hired to investigate all clainms of inappropriateness”
arising out of Legg-Washington’s arrest; that Mza was to
continue his services, to file a Notice of Claim and to seek
damages on behal f of Legg-Washington as a result of his “extended
detainnment,” as well as the injuries he allegedly suffered by
ot her patients at Creednore Psychiatric Center.

In opposition to the notion, plaintiffs have submtted an
unsworn statement purporting to be an affidavit, and a menorandum
of | aw. In their papers, plaintiffs concede that Myza was
retained to represent Legg-Washington on the crimnal action
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that no other retainers exist, and that M. Mza “opposed ot her
| egal representation of General Law 50-e.”

Initially, the Court notes that plaintiff Detria Legg had no
attorney-client relationship with M. Myza that arose out of the
crimnal proceedings involving her son. M. Mbza represented
Legg- Washington only and, per the ternms of the retainer
agreenent, that representation only pertained to Legg-Wshi ngton’
s crimnal matter. After the court-appointed psychiatrists
deened Legg-Washington unfit to stand trial, all issues
surrounding those findings were discussed wth both
Legg- Washi ngton and his nother, and the decision was made to
confirmthose findings. The plaintiffs have not alleged that M.
Moza was negligent in connection with that decision, or that the
outconme of the crimnal matter woul d have been different but for
t he negligence of M. Mbdza.

Def endant nmade a prima facie showing of entitlenent to
judgnment as a matter of |aw (see generally Alvarez v Prospect
Hosp., 68 N. Y.2d 320)., In opposition, the plaintiffs failed to
raise a triable issue of fact as to whether defendant had an
attorney-client relationship with either plaintiff at the tinme
that the alleged nmalpractice occurred. Al t hough “an
attorney-client relationship may exist in the absence of a
retainer or fee” (Gardner v Jacon, 148 A D.2d 794, 795, 538
N.Y.S.2d 377), a plaintiff’s unilateral belief does not confer
upon him/[or her] the status of client...Rather, to establish an
attorney-client relationship there nust be an explicit
undertaking to perform a specific task” (Volpe v Canfield, 237
A.D.2d 282, 283, 654 N Y.S. 2d 160 [internal citation omtted]).
In determ ning the existence of an attorney-client relationship a
court nust look to the actions of the parties to ascertain the
exi stence of such a relationship “Wi Cheng Chang v Pi, 288 AD. 2d
378,380, 733 N.Y.S.2d 471; see MlLenithan v MLenithan, 273 A D. 2d
757, 758-759, 710 N.Y.S. 2d 674)”. (Tropp v Luner, 23AD3d
550[ 2005] ) . Plaintiffs presented no evidence that Mza was
retained to investigate or prosecute any civil clains arising out
of Legg-Washi ngton’s arrest.

A crimnal defense attorney’s duty of representation in a
trial court ends upon the term nation of the action (see, NY.

App. Div. 2nd Dept., N Y. Conp. Codes R and Regs. 22, §671.2(a)).

Since there was no evidence of an explicit undertaking that Mza

woul d performany other task in addition to his representation of

Legg- Washington in the crimnal action brought against him Mza
's representation ended when that crimnal court conplaint was

di sm ssed.

Based on the foregoing, defendant’s notion is granted and
plaintiffs’ conplaint is dismssed.

Dat ed: March 8, 2007
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